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' and eriminal sanctions in the event of such travel. 


2. Whether the Secretary’s regulations restricting such 
\ travel abridge appellant’s First Amendment rights of 
freedom of speech and of the press and deprive him of 
his right to travel to earn a livelihood and to due process 
under the Fifth Amendment to the Constitution. 


3. Whether the Secretary by granting other journalists 


' passports validated for travel to China has not un- 
reasonably discriminated against appellant in violation of 
his right to due process under the Fifth Amendment. 


4, Whether the District Court’s refusal to issue a 
preliminary injunction upon appellant’s request was not 
clearly erroneous and an abuse of discretion in view of 
| the irreparable nature of his injury and the probability 
of his ultimate success. 
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from his passport of the limitation upon its use for that 
travel; and an injunction against appellee’s interference 
with such travel by the imposition of civil or criminal 
sanctions (J.A. 5-6). 


The District Court had jurisdiction under §1009 of 
Title 8 and §§ 1331, 2201 and 2202 of Title 28 of the United 
States Code, and under §§11-305 and 11-306 of District 
of Columbia Code, as set forth in the complaint (J.A. 3). 


The jurisdiction of this Court is invoked under the 
provisions of § 1291 and §1292(a) (1) of Title 28 of the 
United States Code. The order below was filed on 
March 23, 1959 (J.A. 133). The notice of appeal was filed 
on March 25, 1959 (J.A. 133). 


STATEMENT OF THE CASE 


The facts in this case up to March 11, 1959 are set forth 
in appellant’s brief filed with this Court upon a prior 
appeal, Frank v. Dulles, No. 14,978. Since that date the 


District Court entered the order appealed from herein 
denying appellant’s motions for preliminary injunction 
and summary judgment and granting appellee’s motion for 
summary judgment (J.A. 133). 


STATUTES AND REGULATIONS INVOLVED 


The statutes involved are the Act of July 3, 1926, ¢. 772, 
$1, 44 Stat. 887, 22 U.S.C. §2lla; and the Expatriation 
‘Act of 1868, 15 Stat. 223-224, B.S. § 1999, and U.S.C. § 800 
(1940 Supp.). These statutes are reproduced in the 
Appendix at pp. 6-7. 


The Appendix also contains the pertinent provisions 
of Executive Order No. 7856, March 31, 1938, 3 F.R. 681, 
22 CFR § 51.1-51.77 (infra, p. 7). 
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STATEMENT OF POINTS 


1. The District Court erred in denying appellant’s 
motions for @ preliminary injunction and for a summary 
judgment. 


2. The District Court erred in granting appellee’s 
motion for summary judgment. 


SUMMARY OF ARGUMENT 


1. The Secretary of State, appellee herein, was without 
statutory authority to prevent American citizens from 
traveling to China. His claimed delegation of power to 
curtail that constitutional right must be narrowly con- 
strued. Since the statute relied upon by appellee, 22 
US.C.A. §211a, does not explicitly grant such power, it 
will not be presumed. Indeed, it conflicts with the 
statutory right of expatriation. 


2. Appellant desires to travel to and in China for the 
purpose of lecturing on American literature at one of its 
universities; of representing newspapers; and of gather- 
ing material for a book. The Secretary’s obstruction of 
this travel abridges appellant’s First Amendment rights 
to freedom of speech and the press, and deprives him of 
his right to travel and to earn a livelihood under the due 
process clause of the Fifth Amendment. No threat to 
national security exists in appellant’s exercise of these 
rights. 


3. Other journalists similarly situated have been issued 
passports valid for travel to China. No claim is or could 
be made by appellee that his discrimination against 
appellant has a rational basis. Accordingly, the Secretary’s 
administration of his passport policy was discriminatory 
and violative of appellant’s right to due process. The 
discrimination in favor of others cannot be justified on 
the theory that appellee may arbitrarily ‘‘waive’’ his 
regulations on an ad hoc basis. 
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4. Appellant showed below that he would suffer irrepar- 
able injury unless he secured injunctive relief pending the 
ultimate determination of the case upon the merits. He has 
been invited to visit China this Spring, not in the indefinite 
future. Each day that he is restrained from traveling 
to China represents further interference with his freedom 
of speech, mobility and livelihood. These are most 
valuable rights in whose assertion appellant will, in all 
probability, ultimately be vindicated. There is advantage 
rather than danger to the public interest in permitting an 
additional journalist, particularly one of appellant’s 
eminence to visit China. Therefore, it was an abuse of 
discretion to deny his motion for a preliminary injunction. 


ARGUMENT 


The issues in this case are identical with those presented 
upon the appeal in Frank v. Dulles, No. 14978. There 
would be no advantage either to the Court or to the parties 
to repeat the arguments made in appellant’s brief in that 


ease. Accordingly we respectfully refer the Court to the 
arguments set forth therein. 


POINT I 
The Secretary of State is without statutory authority to 
prevent American citizens from traveling to China. 
POINT 


The Secretary’s refusal to validate appellant’s passport 
for travel to China has impaired his First Amendment 
rights, deprived him of his right to travel and to earn @ 
livelihood and to due process under the Fifth Amendment. 


POINT It 


The Secretary’s discrimination against appellant in 
favor of other journalists violates his right to due process 
under the Fifth Amendment. 


5 


POINT IV 


Appellant was entitled to a preliminary injunction upon 
a proper balance of the equities. 


CONCLUSION 


The order below should be reversed and summary judg- 
ment directed in favor of appellant. In the event that 
final relief is to be delayed, appellant should be given an 
injunction pendente lite. 


Respectfully submitted, 


Leonarv B, Bouprn, 
Rastnowrrz & Bovpin, 
25 Broad Street, 

New York 4, New York, 


Dav Ret, 
Forer & Rem, 
711 14th Street, N. W., 
Washington, D. C., 


Attorneys for Appellant. 
Vicror Rasrnowrtz, 
Of Counsel. 
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APPENDIX 
22 U. S.C. §2lla 


The Act of July 3, 1926, 44 Stat. 887, 22 U. S. C. §21la 
provides, in pertinent part, as follows: 


The Secretary of State may grant and issue pass- 
ports, and cause passports to be granted, issued, and 
verified in foreign countries by diplomatic repre- 
sentatives of the United States, and by such consul 
generals, consuls, or vice consuls when in charge, as 
the Secretary of State may designate, and by the 
chief or other executive officer of the insular posses- 
sions of the United States, under such rules as the 
President shall designate and prescribe for and on 
pehalf of the United States, and no other person shall 
grant, issue, or verify such passports. 


The Expatriation Act of 1868 


The Expatriation Act of 1868, 15 Stat. 223-224, R. 8. 
§ 1999, 8 U. S. C. $800 (1940 Supp.) reads as follows: 


‘“Wuereas the right of expatriation is @ natural 
and inherent right of all people, indispensable to 
the enjoyment of the rights of life, liberty, and the 
pursuit of happiness; and whereas in the recognition 
of this principle this government has freely received 
emigrants from all nations, and invested them with 
the rights of citizenship; and whereas it is claimed 
that such American citizens, with their descendants, 
are subjects of foreign states, owing allegiance to the 
governments thereof; and whereas it is necessary to 
the maintenance of public peace that this claim of 
foreign allegiance should be promptly and finally 
disavowed: Therefore, 


Be it enacted by the Senate and House of Repre- 
sentatives of the United States of America in Congress 
assembled, That any declaration, instruction, opinion, 
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order, or decision of any officers of this government 
which denies, restricts, impairs, or questions the right 
of expatriation, is hereby declared inconsistent with 
the fundamental principles of this government.’’ 


Executive Order No. 7856 


Executive Order No. 7856, 22 CFR §§51.1-51.74, the 
“‘Rules Governing the Granting and Issuing of Passports 
in the United States’’, reads in pertinent part as follows: 


§ 51.75. The Secretary of State is authorized in his dis- 
cretion to refuse to issue a passport, to restrict a passport 
for use only in certain countries, to restrict it against use in 
certain countries, to withdraw or cancel a passport already 
issued, and to withdraw a passport for the purpose of 
restricting its validity or use in certain countries. 


§ 51.76. Should a person to whom a passport has been 
issued knowingly use or attempt to use it in violation of 


the conditions or restrictions contained therein or of the 
provisions of these rules, the protection of the United 
States may be withdrawn from him while he continues to 
reside abroad. 


§51.77. The Secretary of State is authorized to make 
regulations on the subject of issuing, renewing, extending, 
amending, restricting, or withdrawing passports additional 
to these rules and not inconsistent therewith. 


BRIEF FOR APPELLEE 
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QUESTIONS PRESENTED 


In the opinion of the appellee the following questions are 
presented: 

1. Whether the Secretary of State has authority to restrict 
the travel of citizens to certain designated geographical areas 

: of the world, during the present proclaimed emergency, on 
' grounds having a direct connection with the conduct of for- 
eign relations. 

2. Whether the decision of the Secretary of State to 
validate a limited number of passports for travel to Com- 
munist China by news-correspondents, for purposes of news 
gathering and reporting, constitutes an arbitrary and capri- 
cious discrimination against appellant under the circum- 
stances here present. 

3. Whether the district court abused its discretion in refus- 
ing to issue a preliminary injunction. 


(2) 


Questions presented. 

Counterstatement of the case 

Statutes, executive orders and executive proclamations involved... 
Summary of argument -_-. 


I. United States policy towards Communist China: 

A. The policy of non-recognition. 

B. Indiscriminate travel of American citizens to Com- 
munist China would seriously impair United States 
foreign policy 

II. The Executive powers in the field of foreign relations: 

A. Presidential power respecting foreign affairs is not 
dependent upon acts of Congress. 

B. Statutory authority for the imposition of area re- 
strictions 

III. The Secretary’s refusal to validate appellant’s passport for 
travel to Communist China does not constitute an arbi- 
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No. 15059 


Wapo FRANK, APPELLANT 
v. 
Cristian A. Herter, SECRETARY OF STATE, APPELLES 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


This is an appeal from a summary judgment entered in 
appellee’s favor on March 23, 1959 (J.A. 133), dismissing 
a suit for a declaratory judgment and injunctive relief. The 
complaint sought a judgment declaring that appellant had a 
constitutional right to travel to Communist China; that travel 
to Communist China will not constitute a violation of the 
passport laws of the United States and the terms and condi- 
tions of appellant’s passport; decreeing the refusal of pass- 
port facilities to the appellant to be arbitrary and discrimina- 
tory; and directing the Secretary of State to refrain from 
continuing to deny the appellant passport facilities necessary 
for his travel to Communist China (J.-A. 5-6). 

Appellant is presently in possession of a United States pass- 
port, No. 850376, which expires February 15, 1960. This 
passport contains the following restrictive endorsement 
(J.A. 3): 

This passport is not valid for travel to the following 
areas under the control of authorities with which the 


(1) 


2 


United States does not have diplomatic relations: Al- 
bania, Bulgaria, and those portions of China, Korea, 
and Viet-Nam under Communist Control. 

Appellant requested the Secretary to remove this restrictive 
endorsement from his passport and to permit his travel to 
Communist China for the announced purpose of assisting in 
the furthering of cultural relations with the Chinese people 
(J.A. 20-22). The State Department refused appellant’s 
request. . ; 

In August 1957, the Secretary of State determined that 
it may prove consistent with the foreign policy of the United 
States to permit the travel of a limited number of United 
States news representatives to Communist China on an experi- 
-mental basis, in order to secure direct reporting by them to the 
American people about internal conditions on the China main- 
land. To properly implement this experimental program, the 
Department of State requested each of the news-gathering 
organizations (approximately 40 in all), which had demon- 
strated such interest in foreign news coverage as to have main- 
tained at least one full-time American correspondent overseas, 
to designate one correspondent or newspaperman to. represent 

-the news-gathering organization on the China mainland for 
a-period of six months or longer... To this request by the De- 
partment, twenty-four news-gathering organizations* re- 
sponded and each selected one correspondent to represent it 
jn Communist China. The State Department thereupon vali- 
dated passports of these newsmen for travel to those portions 
of China under Communist control (J.A. 115-117). Commu- 
nist China, however, has continuously refused to allow these 
news correspondents, with one exception, to enter that country. 

After the above policy excepting certain international news- 
men from the travel band to the China mainland had been in 
existence for a period of one year, appellant requested the 

Department of State to remove the limitation in his passport, 
on the basis that his “profession as journalist and scholar 
certainly qualifie[d] him for inclusion in the group of journalist 

_whose, travel was authorized by the Department” (J.A. 35-36). 


aid 1 At the present this number has been increased to thirty. 
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The Department replied that appellant (who had not been 
named to represent one of the 24 news-gathering organiza- 
tions) was not eligible for inclusion in the group of “reporters— 
foreign correspondents” who have been issued passports valid 
for travel to and in Communist China (J.A. 37-38). 

Appellant thereupon filed his complaint on November 12, 
1958 (J.A. 3-7), and a motion for summary judgment with 
accompanying affidavit and exhibits on December 5, 1958 
(J.A. 7-88). Appellee filed his answer to the complaint and 
answer to the motion for summary judgment, with attached 
exhibits, on January 12, 1959 (J.A. 38-117). : 

On March 23, 1959, the lower court granted appellee’s oral 
cross-motion for summary judgment (J.A. 133). 

STATUTES, EXECUTIVE ORDERS AND EXECUTIVE 
PROCLAMATIONS INVOLVED 

The basic passport statute, Act of July 3, 1926, ¢. 772, §1, 
44 Stat. 887, 22 U.S.C. 211(a), is reproduced in the Appendix to 
appellant’s brief at p. 6 ; 

The travel control statute, Act of June 27, 1952, c. 477, 
Title II, § 215, 66 Stat. 190, 8 U.S.C. 1185, reads in-pertinent 
part as follows: 

$1185. Travel control of citizens and aliens during 
war or national emergency—(a) Restrictions and 
prohibitions on aliens. 

When the United States is at war or during the exist- 
ence of any national emergency proclaimed by the Presi- 
dent, or, as to aliens, whenever there exists a state of 
war between or among two or more states, and the 
President shall find that the interests of the United 
States require that restrictions and prohibitions in addi- 
tion to those provided otherwise than by this section be 
imposed upon the departure of persons from and their 
entry into the United States, and shall make public 
ploclamation thereof, it shall, until otherwise ordered 
by the President or the Congress, be unlawful— 

(b) Citizens. 


*The reference “Br.” in the Argument of our brief refers to appellant's 
brief in Frank vy. Dulles, No. 14,978, which contains appellant’s argument, 
and which was incorporated by reference into appellant’s brief in the in- 
stant cause. 


507182—S0——2 
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After such proclamation as is provided for in subsec- 
tion (a) of this section has been made and published 
and while such proclamation is in force, it shall, except 
as otherwise provided by the President and subject to 
such limitation and exceptions as the President may 
authorize and prescribe, be unlawful for any citizen 
of the United States to depart from or enter, or attempt 
to depart from or enter, the United States unless he 
bears a valid passport. 


The pertinent sections of Executive Order No. 7856, dated 
March 31, 1938, 3 F.R. 799, 805, 22 C.F.R. $8 51.75-51.77, are 
reproduced in the Appendix to appellant’s brief at p. 7. 

Executive Proclamation No. 2914, 64 Stat. A454, dated De- 
cember 16, 1950, reads in pertinent part as follows: 


A PROCLAMATION 


WHEREAS recent events in Korea and elsewhere 
constitute a grave threat to the peace of the world and 
imperil the efforts of this country and those of the 
United Nations to prevent aggression and armed con- 


flict; and 

WHEREAS world conquest by communist imperial- 
ism is the goal of the forces of aggression that have been 
loosed upon the world; and 

WHEREAS if the goal of communist imperialism 
were to be achieved, the people of this country would 
no longer enjoy the full and rich life they have with 
God’s help built for themselves and their children; they 
would no longer enjoy the blessings of the freedom of 
worshipping as they severally choose, the freedom of 
reading and listening to what they choose, the right of 
free speech including the right to criticize their Gov- 
ernment, the right to choose those who conduct their 
Government, the right to engage freely in collective 
bargaining, the right to engage freely in their own busi- 
ness enterprises, and the many other freedoms and rights 
which are a part of our way of life; and 

WHEREAS the increasing menace of the forces of 
communist aggression requires that the national de- 
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fense of the United States be strengthened as speedily 
as possible: : 

NOW, THEREFORE, I, HARRY S. TRUMAN, 
President of the United States of America, do proclaim 
the existence of a national emergency, * * *. 


* * * 


[sEaL] Harry S. TRUMAN. 
By the President: 
Dean ACHESON 
Secretary of State. 


SUMMARY OF ARGUMENT 


I 

A. The essential feature of present United States policy 
towards the Communist regime in China is that of non-recog- 
nition, both de facto and de jure, because of the regime’s funda- 
mental hostility to the United States and the free world as a 
whole. Furthermore, in an effort to halt Chinese Communist 
expansion in that area of the world, to promote its own domes- 
tic welfare, and to strengthen the independence of the free na- 
tions, the United States has entered into various military 
assistance agreements with the free nations directly in the path 
of Chinese Communist expansion. But United States foreign 
policy is not confined to military deterrence alone. It is the 
view of the United States that non-recognition is an important 
tool of United States foreign policy, which it is both its right 
and its duty to use in the enlightened self-interest of the 
Nation. 

B. In order to effectively carry out the policy thus pursued 
by the Government, the State Department has restricted the 
travel of United States citizens to the China mainland, recog- 
nizing, as the Supreme Court has said in Perez v. Brownell, 
356 U.S. 44, that indiscriminate travel of Americans might be 
taken by the Communist Chinese regime as a “reflection, if 
not an expression” of a change on United States policy. 

In addition, even though the Chinese Communists have 
been negotiating with United States diplomatic representa- 
tives in Geneva, and more recently in Warsaw, the Peiping 
regime has in recent years embarked upon a policy of “peo- 
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ple’s diplomacy,” ~e., attempting to accomplish on & private 
basis what it could not accomplish in the course of diplomatic 
negotiations. 


travel of 

of “cultural exchanges” as an 

its foreign relations, since such exchanges have been the subject 
of negotiations on the diplomatic level. This is but an ap- 
plication of the well-recognized rule that “in our dealings with 
the outside world, the United States speaks with one voice and 
acts as one.” United States v. Pink, 315 US. 203. 

The ban on travel is likewise considered a valid measure, 
“not amounting to acts of war,” 22 U.S.C. 1782, to obtain the 
release of United States citizens still imprisoned in Communist 
China. Recent history has shown the effectiveness of such 
measures taken against Hungary and Czechoslovakia in an 
effort to obtain the release of Americans wrongfully imprisoned 
there. Balanced against the national interests at stake, the 
inconvenience to an American citizen arising from a temporary 
limitation upon his otherwise unlimited freedom to visit for- 


eign countries, is not susceptible for any constitutional 
objection. 


il 


A. The Executive’s power in the field of foreign affairs is 
not dependent upon acts of Congress. The Executive equally 
possesses the power to put into effect his foreign policy deter- 
minations. Such executive decisions as to foreign policy are 
political, not judicial, and involve imponderables which the 
courts have traditionally refrained from passing upon. In ad- 
dition to the Executive’s inherent power to impose travel re- 
strictions in furtherance of United States foreign policy, there 
is present here that “joint action by the Chief Executive and 
the Congress” of which the Supreme Court spoke in Kent v. 
Dulles, 357 US. 116. 

B. The Supreme Court determined in Kent, supra, that the 
passport statute, 22 U.S.C. 211(2), to be meaningful, must be 
read against the background of the administrative practice as 
it may have been in existence at the time the statute was 
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passed. History amply shows that the Executive has tradi- 
tionally interdicted indiscriminate travel to certain foreign 
countries when necessitated by foreign policy considerations. 
Also, executive implementation of the passport statute, and 
the travel control statute, 8 U.S.C. 1185, specifically refers to 
the Secretary’s of State power of restricting travel by United 
States citizens to certain geographical areas of the world. As 
promulgated, the executive orders and proclamations became 
part of the congressional enactment; thus, the statute does 
speak in haec verbae of travel restrictions. 


Til 


In 1957, the State Department devised a formula to per- 
mit a limited number of American news correspondents to 
travel to the China mainland. The criterion under which the 
correspondents were to be selected was that each news-gath- 
ering organization which had demonstrated sufficient interest 
in foreign news coverage in the past to maintain at least one 
full-time American correspondent overseas was asked to notify 
the Department of State whether it wished to send an Ameri- 
can correspondent to the China mainland on a temporary, ex- 
perimental basis. Out of 40-odd invitations thus extended, 
30 affirmative answers have been received up to this time. 
Only one of the correspondents, however, has so far been 
granted permission by the Communist Chinese to visit the 
China mainland. The only way appellant here could advance 
a claim of unlawful discrimination would be if, having quali- 
fied under the criterion established by the State Department, 
he had been turned down. In facet, the record in this case 
clearly establishes that appellant does not. so qualify, and his 
claim of arbitrary discrimination is wholly without substance. 


IV 


The application for a preliminary injunction was properly 
denied. For the court below to have granted appellant the 
injunctive relief prayed for, in advance of a decision on the 
merits of the case, would have been tantamount to a granting, 
of the very relief prayed for by. appellant in his complaint. 
Such has never been the office of a preliminary injunction. In 
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addition, the record in this case discloses that appellant’s 
claim, that he will be irreparably injured unless granted per- 
mission to go to Communist China now, is not consistent with 
the facts. There was no abuse of the trial judge’s discretion. 


ARGUMENT 
L United States policy towards Communist China 


A. The policy of non-recognition 


The United States policy of not extending diplomatic recog- 
nition to the Communist regime in China proceeds from the 
conviction that such recognition would, at this time, produce 
no tangible benefits to the United States or to the free world 
as a whole, and would be of material assistance to Chinese 
Communist attempts to extend Communist dominion through- 
out Asia. It is not an “inflexible” policy which cannot be al- 
tered to meet changed conditions. If the situation in the Far 
East were so to change in its basic elements as to call for a 
radically different evaluation of the threat Chinese Communist 
policies pose to the United States and free-world security inter- 
ests, the United States would of course readjust its present 
policies to accord with the new situation. 

The basic considerations on which United States policy 
toward Communist China rests are threefold. First, the 
Soviet bloc, of which Communist China is an important part, 
is engaged in a long-range struggle to destroy the way of life 
of the free countries of the world and bring about the global 
dominion of communism (J.A. 44-48; 103). The Chinese 
Communist regime has made no secret of its fundamental 
hostility to the United States and the free world as a whole. 
The second factor is that East Asia is peculiarly vulnerable 
to the Communist offensive because of the proximity of the 
free countries of that area to Communist China, the inexperi- 
ence in self-government of those which have recently won 
their independence, their suspicions of the West inherited 
from their colonial past, and the social, political, and eco- 
nomic changes which inevitably accompany their drive toward 
modernization (J.-A. 104-108). Third, the Chinese Commu- 
nists have taken, and are still holding American citizens as 
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political hostages. Since the Communists seized. power by 
military force in 1949, they have jailed more than 150 Ameri- 
cans, some of whom died as a result of their imprisonment. 
Today, they are still holding five Americans in prison despite 
their public announcement of September 10, 1955, that they 
would release them expeditiously (J.-A. 46-48; 55-72). 

As elsewhere in the world, United States policy in Asia is 
calculated to promote the domestic welfare and to strengthen 
the independence of free nations. The United States has 
sought to accomplish this by military assistance to the nations 
directly in the path of Chinese Communist expansion—Free 
Korea, the Republic of China and Viet-Nam—and by a sys- 
tem of mutual defense arrangements with other nations of 
the area (J.A. 45; 108-110). Loss of the rest of East Asia 
to communism could have a disastrous effect on the free 
world’s ability to resist effectively the encroachment of com- 
munism elsewhere. The consequences for Australia and New 
Zealand would be especially serious. Loss of the islands of 
the West Pacific and of the Southeast Asian peninsula would 
isolate these countries and place them in a strategically ex- 
posed and dangerous position (J.A. 108-110). 

Efforts to halt further Communist expansion, however, 
cannot be confined to military deterrence alone. This is 
especially so as, since 1955, the Communist Chinese regime 
has increasingly resorted to propaganda, subversion, and 
““neople’s diplomacy.” The regime seeks to win by this means 
what it cannot achieve through military conquest or diplomatic 
negotiations. 

In the effort to block Red China’s attempts to extend 
Communist rule in Asia, the withholding of diplomatic recog- 
nition is an important factor. The extension of diplomatic 
recognition by a great power normally carries with it not only 
increased access to international councils but enhanced inter- 
national standing and prestige as well. Denial of recogni- 
tion on the other hand is a positive handicap to the regime 
affected and one which makes it more difficult for 1t to pursue 
its foreign policies with success (J.A. 46; 109-110). One 
basic purpose of the United States non-recognition of Com- 
munist China is to deny it these advantages and to that extent 
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limit its ability to threaten the security of the area. Also, 
recognition of Communist China by the United states would 
have an adverse effect on the other free governments of Asia 
which could be disastrous to the cause of the freedom in that 
part of the world. Those nations which are closely allied to 
the United States and are striving to maintain their inde- 
pendence on the perimeter of Chinese Communist power, 
especially Korea and Viet-Nam, might interpret such action 
as abandonment of their cause by the United States (J.A. 
48; 99-100; 108-110). 

Another special consideration in the case of Communist 
China is that large and influential “overseas” Chinese com- 
munities exist in most of the countries of Southeast Asia. 
The efforts of these countries to build healthy free societies 
and to develop their economies would be seriously retarded 
if these communities were to fall under the sway of the Chinese 
Communists; and a grave threat of Communist. subversion 
through these overseas communities would arise. Recognition 
of Communist China by the United States—and the decline in 
the fortunes of the Republic of China which would inevitably 
result—would have such a profound psychological effect on 
the overseas Chinese that it would make inevitable the trans- 
fer of the loyalties of large numbers of them to the Communist 
side. This in turn would undermine the ability of the host 
countries to resist the pressures tending to promote the expan- 
sion of Chinese Communist influence and power (J.A. 107— 
t11). 

In the view of the United States, diplomatic recognition is a 
privilege and not a right (JA. 110). Moreover, the United 
States considers that diplomatic recognition is an instrument of 
national policy which it is both its right and its duty to use 
in the enlightened self-interest of the nation. 

In the process of determining its policy toward Communist 
China, the United States has taken into account the various 
statements and arguments advanced by proponents of extend- 
ing diplomatic recognition to Peiping. One of the most com- 
monly advanced reasons for recognition is that reality must 
be “recognized” and 600 million people cannot be “ignored.” 
While , superficially appealing, both statements themselves 
overlook the realities of the situation. United States policy is, 
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of course, based on full appreciation of the fact that the 
Chinese Communist regime is currently in control of mainland 
China. However, it is not necessary to have diplomatic rela- 
tions with a regime in order to deal with it. Without extend- 
ing diplomatic recognition, the United States has participated 
in extended negotiations, with Chinese Communist representa- 
tives during the Korean and Indo-China armistice negotiations, 
and more recently in the ambassadorial talks at Geneva (J A. 
111), and now at Warsaw. Similarly, the United States policy 
in no sense “ignores” the existence and the aspirations of the 
Chinese people. Its attitude toward the people of China re- 
mains what it historically has been, one of friendship and 
sympathetic understanding. The United States, however, is 
convinced that the Chinese Communist regime does not repre- 
sent the true will or aspirations of the Chinese people and 
that the policy of withholding recognition from it is actually 
in their ultimate interest (J.A. 111-115). 

Thus, policy toward Communist China has been an im- 
portant issue since the Communists came to power there, and 
it is of critical significance to the United States and the free 
world today. As a result of North Korean and Chinese Com- 


munist aggression in Korea, the United States suffered 142,000 
casualties, bringing tragedy to communities all over the 
country (J.A. 44). Nevertheless, despite the emotions thus 
engendered and the abhorrence of the American people for 
Communist systems, the policy of the United States Govern- 
ment toward Communist China has necessarily been based 
on objective considerations of national interest. 


B. Indiscriminate travel of American citizens to Communist China would 
seriously impair United States foreign policy 

How would the presence of Americans on the mainland con- 
flict with the avowed policy of the United States towards the 
existing regime? The Supreme Court only recently acknowl- 
edged the close interrelation between the activities of our 
citizens in a foreign country and the policy which this govern- 
ment may pursue with respect to such country. In Perez v. 
Brownell, 356 U.S. 44, 57-59, while passing on the question 
whether congressional withdrawal of citizenship was reason- 

507182—59-—3 
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ably related to the regulation of foreign affairs, the Court 
said: 

* © © The Government must be able not only to deal 
affirmatively with foreign nations, as it does through 
the maintenance of diplomatic relations with them and 
the protection of American citizens sojourning within 
their territories. 

°* * a * * 

* * © Experience amply attests that, in this day of. 
extensive international travel, rapid communication 
and widespread use of propaganda, the activities of the 
citizens of one nation when in another country can easily 
cause serious embarrassments to the government of their 
own country as well as to their fellow citizens. * * * 
The people or government of the foreign country may 
regard his action to be the action of his government, or 
at least as a reflection if not an expression. of its policy. 
[Emphasis added.] 

In the instant case this principle gains additional importance 
in view of the Government’s stand prohibiting general travel 
of our citizens to a certain area. It is apparent that the pres- 
ence of a single American traveler would magnify the signifi- 
cance of his actions or expressions out of all proportion. 

On the other hand, indiscriminate travel of American tour- 
ists at this time could indeed be regarded by the Chinese 
Communists as an expression of a change of this Government’s 
attitude towards it. This, in turn, would subvert one of the 
most elementary principles of representative government, v7z., 
that the policy to be pursued towards a foreign country is to 
be formulated and effectuated by those elected for that pur- 
pose, not by each individual citizen for himself—however well- 
intentional his action may be. And if that policy is to undergo 
a change it is for the Executive branch of the Government 
to formulate it, to announce it, and to effectuate it, since “in 
our dealings with the outside world, the United States speaks 
with one voice and acts as one.” [Mr. Justice Frankfurter, 
concurring in United States v. Pink, 315 US. 203, 242.] 
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. .* * * [The]: complicated process of friction, absen- 
tion from: friendly relations, efforts at accommodation,, 
and negotiations for removing the causes of friction, are 
summarized by the delusively simple coneept of “non- 
recognition.” [Id., at 239.} 

'Phis Government has indeed been negotiating with the Com- 
munist regime on several occasions (supra, p. 11), and it is 
only through a unified conduct of such negotiations that we 
can hope toremove “the causes of friction.” 

The Chinese Communists have in recent years embarked: 
upon a policy of what they term “People’s Diplomacy”, <e., 
the promotion of visits of private citizens and semiofficial rep-~ 
resentatives from other countries, particularly those with which 
they maintain no diplomatic relations. These visitors have 
traveled individually or collectively as scientists, leeturers, 
technicians, artists, athletic teams, trade promotional groups, 
or as representatives of a wide variety of semi-official organi- 
zations. To some degree the regime’s campaign of “People’s 
Diplomacy” has been effective, particularly in some Asian and 
African countries, in advertising the domestic “attainments” 
of the regime, in creating the impression of the present main- 
land rulers’ “peaceful” purpose and “civilized” conduct and in 
reducing the Chinese Communist regime’s international isola- 
tion, which they could not attain through direct negotiations 
via accepted diplomatic channels—thus deliberately trying to 
circumvent well-settled international usage. 

The regime’s success in persuading foreigners of the truth of 
its propaganda encouraged the Chinese Communists to seek 
imereased contacts with non-Communists who were judged 
to be susceptible to their tactics. Gradually the Chinese Com- 
munists authorities came to realize that even confirmed anti- 
Communists could be exploited through the tactic of “People’s 
Diplomacy,” either because these individuals restrained their 
criticism while enjoying the regime’s lavish hospitality, or 
because they: were persons whose very presence contributed to 
breaking Communist China’s international isolation. In brief, 
through these “informal” channels, the Peiping regime has 
been able to remould attitudes towards Communist China and 
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to achieve some of the very international objectives which they 
were unable to achieve by ordinary diplomatic intercourse. 

The United States Government is cognizant of the ulterior 
motives thus pursued by the Chinese Communists; in view of 
the current strained relations, it considers the actions of its 
own citizens in lending aid to these foreign designs as tanta- 
mount to an unwarranted intermeddling in the conduct of our 
foreign affairs. 

It is here claimed, however (Br. 12), that appellant’s rights 
under the First Amendment and “the right of the American 
people to know” are being infringed upon in some way—not 
clearly defined by appellant—by virtue of the travel restric- 
tions here in issue. This argument assumes that the Execu- 
tive, in formulating the foreign policy of the United States, acts 
on behalf of some metaphysical entity called “governmen 4 
only; that the policy upon which it embarks can only bind such 
entity, but cannot conflict with a citizen’s individual desires. 

The law, however, is quite to the contrary. “Tn our deal- 
ings with the outside world, the United States speaks with one 
voice and acts as one.” United States v. Pink, supra, 315 
US. at 242 (Mr. Justice Frankfurter, concurring). 

Appellant’s claim that travel restrictions to Communist 
China restrain one of the liberties guaranteed to him under 
the Fifth Amendment (Br. 12) is equally ill taken. The Su- 
preme Court’s language in West Coast Hotel Co. v. Parrish, 
300 U.S. 379, 391, adequately answers his contention. Para- 
phrased slightly to meet the present case, that holding was as 
follows: 

* * © The Constitution does not speak of freedom 
of [travel.] It speaks of liberty and prohibits the de- 
privation of liberty without due process of law. * * * 
But the liberty safeguarded is lberty in a social organ- 
ization which requires the protection of law against the 
evils which menace the health, safety, morals and wel- 
fare of the people. Liberty under the Constitution is 
thus necessarily subject to the restraints of due process, 
and regulation which is reasonable in relation to its sub- 
ject and is adopted in the interests of the community 
is due process. [Emphasis added.] 
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Mr. Justice Holmes observed in Moyer v. Peabody, 212 U.S. 
78, 84, that “it is familiar that what is due process of law de- 
pends on circumstances. It varies with the subject matter 
and the necessities of the situation.” See also Wolf v. Colo- 
rado, 388 U.S. 25, 27; Federal Communications Comm’n v. 
WIR., 337 US. 265, 275; Joint Anti-Fascist Refuge Commit- 
tee v. McGrath, 341 US. 123, 163; Betts v. Brady, 316 US. 
455, 452. While the Due Process Clause, in common with 
other provisions of the Constitution, creates rights in indi- 
vidual citizens, the nature of those rights is not invariable, for 
the Constitution also recognizes equally vital powers in the 
Government, such as the foreign relations and the war powers. 
When these rights and powers require accommodation, the 
problems posed can be resolved only by “balancing the con- 
flicting individual and national interest involved.” American 
Communications Ass'n v. Douds, 339 US. 382, 410. 

How strong the public policy of the United States in a uni- 
fied conduct of foreign policy is, is exemplified by a congres- 
sional enactment interdicting private interference with the 
conduct of our foreign relations. 


18 US.C. 953 punishes 

[a]ny citizen * * * who, without authority of the 
‘i United States, directly or indirectly 

commences or carries on any * * * intercourse with 

any foreign government * * * or agent thereof, with 

intent to influence the measures or conduct of any for- 

eign government * * * in relation to any disputes or 

controversies with the United States * * *. 


Said Congressman Harper of Maryland on the floor of the 
House when this legislation was being debated: 


The principle once admitted must go to the utter sub- 
version of government—the principle being that when- 
ever an individual, or, by stronger reason, a number of 
individuals, conceive themselves wiser than the Govern- 
ment, more able to discern or more willing to pursue, the 
interest of the country, they may assume its functions, 
counteract its views, and interfere in its most important 
operations. * * * Upon this pretense, if this principle 
be once established, any discontented faction, under the 
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name of a club, or patriotic society, or revolution s0- 
ciety, * * * may usurp the most essential functions of 
government in their own country, negotiate on all sorts 
of subjects with the Governments of other countries, and 
open a direct and broad road for the entrance of that 
foreign influence which, with equal and force [sic], has 
been declared as the “angel of destruction to republican 
governments.” * * * When we knew that that (for- 
eign) Government openly avows its determination to 
encourage such intercourse, to protect all factions, all 
malcontents, all insurgents in all countries, when we 
knew that this intercourse and her consequent protection 
of domestic factions are the great engines of her foreign 
policies—when we know ail this, shall we not oppose an 
effectual barrier? [Cited in a Memorandum by Charles 
Warren, S. Doc. No. 696, 64th Cong., 2d sess., p. 6 
(1917).] 


These words, with their mid-twentieth century sound, were 
actually uttered in 1798, when thestatute, supra, became one of 
the first federal penal enactments. Act of January 30, 1799, 


c. 1,1 Stat. 613. 

Furthermore, by the Act of July 27, 1868, c. 249, § 3, 15 Stat. 
224, 22 U.S.C. 1732, Congress specifically assigned to the Presi- 
dent the responsibility of taking measures “not amounting to 
acts of war” to insure the release of any American citizen “un- 
justly deprived of his liberty by or under the authority of any 
foreign government.” It isa notorious fact that the Chinese 
Communists are still today holding Americans prisoner. 
Supra, p.9. To carry out the constitutional mandate that “he 
shall take Care that the Laws be faithfully executed,” Art. IT, 
Sec. 3, the Executive has deemed it a proper measure, among 
others, to interdict travel to the Chinese mainland in an at- 
tempt to obtain the release of American citizens there im- 
prisoned. Recent history has shown the effectiveness of such 
measures. (See fn. 12, infra, where we refer the Vogeler incident 
in Hungary in 1949, and the Oatis incident in Czechoslovakia 
in 1951.) 

It is true that the exact extent to which the release of our 
citizens is attributable to the imposition of travel restrictions 
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alone cannot be ascertained by any objective standards. No 
court, however, can sit in judgment on the effectiveness of the 
steps which the Executive has undertaken in this direction; 
such question involves political speculation and the weighing of 
imponderables which should properly be left to the Executive. 

Appellant gives no consideration to the fact that some of his 
fellow citizens are still confined in Chinese Communist prisons, 
and that the Executive’s action is calculated to alleviate their 
present fate. To him hisinterest in personal travel beclouds all 
this, and he complains of the incidental effect which such action 
has upon his otherwise unlimited freedom of movement. As 
this Court said in Briehl v. Dulles, 101 App. D.C. 239, 251, 248 
F. 2d 561, 573: 


In international situations of the present, the rea- 
sonable requirements of national security and interest 
and the delicate characteristics of foreign relations 
outweigh the needs or desires of an individual to travel, 
when the Secretary finds the facts to be such * WM 
[Emphasis added.] 

See also Durand v. Hollins, 4 Blatch. 451, Fed. Cas. 4,186 
(1860), where Mr. Justice Nelson, sitting at circuit, rejected 
the complaint of one who had been adversely affected by eer- 
tain measures taken by the Executive for the protection of 
lives of United States citizens abroad. 

What Chief Justice Marshall remarked in M’Culloch v. 
Maryland, 4 Wheat. 316, 421, with respect to the powers of 
Congress in carrying out its duties, applies, we submit, with 
equal force to the Executive; slightly paraphrased he said: 

* * * [A] sound construction of the constitution 
must allow to the * * * [Executive] that discretion, 
with respect to the means by which the powers it con- 
fers are to be carried into execution, which will enable 
*** [him] to perform the high duties assigned to 
* ** [him], in the manner most beneficial to the 
people. Let the end be legitimate, let it be within the 
scope of the constitution, and all means which are ap- 
propriate, which are plainly adapted to that end, which 
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are not prohibited, but consist with the letter and 
spirit of the constitution, are constitutional. 


’ We think that, on balance, the inconvenience to appellant 
from the limitation upon his freedom to visit the China main- 
land is not susceptible of constitutional objection when 
weighed against the grave impact which his travel will have 
upon other citizens and the affairs of the nation as a whole. 
Indeed, one who is prevented from injuring another cannot 
justly assert that he has himself been deprived of any right.* 


Il. The Executive powers in the field of foreign relations 


A Presidential power respecting foreign affairs is not dependent upon acts 
~ of Congress 
Appellant’s attack upon the validity of geographical travel 
is essentially threefold: (1) that all Presidential power must 
stem either from an Act of Congress or from the Constitution 
itself (Br. 8-9); (2) that the President is constitutionally em- 
- powered to execute the laws, not to make them (Br. 9), and— 
though the President’s power in the field of foreign relations is 
conceded (ibid.)—it is argued that the President may exercise 
such powers only in clearly “nonlegislative matters”; (3) 
finally it is claimed (Br. 7-8) that if there was an attempt by 
Congress to delegate to the President the congressional power 
to interdict travel by American citizens to certain geographi- 
cal areas of the world (which is characterized as “law-mak- 
ing”), such delegation must fall, since it lacks the requisite 
standards for “the guidance of the Executive Branch” (Br. 8). 
. Whatever validity these propositions may have in the realm 
of internal affairs of the nation, they have no application in 


*Contrary to appellant’s contention (Br. 9, fn. 2) that the President 
bas never delegated to the Secretary any of the powers that he may 
_ Possess as President to control travel, no unlawful delegation is involved 
here. The President may speak and act through his Department heads, 
even where the authority exercised has been committed by Congress 
specifically to the President. See United States ez rel. Knauff v. 
_ Shaughnessy, 338 U.S. 587, 543; Wolsey v. Chapman, 101 U.S. 755; Wéi- 
liems v. United States; 1 How. 290. In addition, the Executive has spe- 
cifically delegated to the Secretary of State his power to restrict passports 
.“against use in certain countries.” See Executive Order No. 7856, 
infra, pp. 23-24. 
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the realm of external affairs: The pronouncements of the 
Supreme Court in this area of constitutional law are explicit. 
In United States v. Curtiss-Wright Export Corp., 299 U.S. 
304, Congress, in response to a presidential request, had 
adopted a Joint Resolution which gave the President power to 
put into effect its provisions barring the shipment of arms by 
Americans to belligerents in the Chaco dispute between Bolivia 
and Paraguay. Violation was made punishable as @ crime. 
The President subsequently placed an embargo on such ship- 
ments. The corporate defendant in that case was indicted for 
having shipped airplane engines intended to be used in military 
aircraft in the Chaco War; it, in turn, sought to escape crimi- 
nal penalties alleging an unconstitutional delegation of power. 
Mr. Justice Sutherland, speaking for the Court, rejected this 
contention; in the course of his opinion he pointed out that 
the United States derives its powers in the international field 
not from the Constitution, but from the attributes of sover- 
eignty of all nations. Said he (Curtiss-Wright, supra, at 
p. 318): 
[T]he investment of the federal government with the 

powers of external sovereignty did not depend upon 

the affirmative grants of the Constitution. The powers 

to declare and wage war, to conclude peace, to make 
treaties, to maintain diplomatic relations with other 
sovereignties, if they had never been mentioned in the 
Constitution, would have vested in the federal govern- 

ment as necessary concomitants of nationality. * * * 

“As a nation with all the attributes of sovereignty, the 
United States is vested with all the powers of govern-- 

ment necessary to maintain an effective control of 

international relations.” * * * 


And specifically with respect to the function of the Presidency 
in the field of foreign relations, the opinion continued (7d., at 
p. 319): 


“Youngstown Co. v. Sawyer, 343 U.S. 579, relied upon by appellant, does 
not furnish a basis for his position since that case involved an essentially 
internal matter—seizure of steel mills—although an external factor, the 
Korean conflict, brought pressure to bear upon it. 
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In this vast external realm, with its important, com~ 
plicated, delicate and manifold problems, the President 
@lone has the power to speak or listen as a representa- 
tive of the nation. * * * Into the field of negotia- 
tion the Senate cannot intrude, and Congress itself is 
powerless to invade it. * * * 


2 * * * Ld 


It is important to bear in mind that we are here deal- 
ing not alone with authority vested in the President by 
an exertion of legislative power, but with such an au- 
thority plus the very delicate, plenary and exclusive 
power of the President as the sole organ. of the federal 
government in the field of international relations—a 
power which does not require as a basis for its exercise 
an act of Congress * * *. [Id., at p. 320; emphasis 
added.] 

The Supreme Court faced a cognate issue in United States v. 
Pink, 315 US. 203, involving an executive agreement made by 
the President with Soviet Russia—without any action on the 
part of Congress—pursuant to recognition of that government 
in 1933. The immediate question was that agreement's effect 
on moneys which had been set aside for certain dispositions 
under New York state law. 

As against the claim that the executive action was in con- 
flict with the policy of the State of New York, and that the 
disposition of the moneys in accordance with the executive 
agreement would divest certain foreign creditors of valuable 
property rights which they had acquired—under New York 
law—in such moneys, the Supreme Court said (Pink, supra, 
at p. 228-230) : 

If the President had the power to determine the 
policy which was to govern the question of recogni- 
tion, then the Fifth Amendment does not stand in the 
way of giving full force and effect to the * * * [agree- 
ment]. 

* * * The powers of the President in the conduct of 
foreign relations included the power, without consent 
of the Senate, to determine the public policy of the 
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United States with respect to the Russian nationaliza- 
tion decrees. * * * That authority [of the President]: 
is not limited to a determination of the government, to. 
be recognized. It includes the power to determine the. 
policy which is to govern the question of recognition. 
Objections to the underlying policy as well.as objec- 
tions to recognition are to be addressed to the political 
department and not to the courts. * * * Effectiveness 
in handling the delicate problems in foreign relations 
requires no less. Unless such 2 power exists [to put into 
effect foreign policy determinations], the power of rec- 
ognition might be thwarted or seriously diluted. No 
such obstacle can be placed in the way of rehabilitation 
of relations between this country and another nation, 
unless the historic conception of the powers and re- 
sponsibilities of the President in the conduct of foreign 
affairs * * * is to be drastically revised. [Emphasis 
added.] 


And in Mr. Justice Frankfurter’s concurring opinion we 
find this poignant observation which bears directly upon the 


ultimate issue in the instant case: 
* * * Recognition of a foreign country is not a theo- 
retical problem or an exercise in abstract symbolism. 
It is the assertion of national power directed towards 
safeguarding and promoting our interests and those of 
civilization. [Id., at p.241.] 

Further light is cast upon the Executive’s power in the 
foreign relations field, as interpreted by the Supreme Court, 
by the decision in Chicago & So. Air Lines v. Waterman SS. 
Corp., 333 U.S. 103. The decisive question there was the 
power of the judiciary to review presidential refusal of a license 
to a domestic corporation seeking to engage in foreign com- 
merce, when the governing statute exempted from review only 
presidential orders granting or refusing licenses to foreign 
corporations seeking to engage in commerce with the United 
States. But even as to license applications of domestic cor- 
porations for foreign air travel, the orders of the Civil. Aeronau- 
tics Board had to be made final by presidential approval. It 
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was held by Mr. Justice Jackson, that after such approval bas 
been given, the final orders embodied presidential discretion 
ag to political matters beyond the competence of the courts to 
adjudicate. Id.,atp. 114. 

* * * The President, both as Commander-in-Chief 
and as the Nation’s organ for foreign affairs, has avail- 
able intelligence services whose reports are not and 
ought not to be published to the world. It would be 
intolerable that courts, without the relevant informa- 
tion, should review and perhaps nullify actions of the 
Executive taken on information properly held secret. 
Nor can courts sit in camera in order to be taken into 
executive confidences. But even if courts could require 
full disclosure, the very nature of executive decisions 
as to foreign policy is political, not judicial. [Empha- 
sis added.] * * * They are delicate, complex, and in- 
volve large elements of prophecy. * * * They are de- 
cisions of a kind for which the Judiciary has neither 
aptitude, facilities nor responsibility and which has long 
been held to belong in the domain of political power not 
subject to judicial intrusion or inquiry. * * * [Id., at 
p. 111.] 

This is not to say, of course, that Congress has no power to 
enact legislation in the realm of foreign affairs. See Perez v. 
Brownell, 356 U.S. 44, 57. Indeed, Congress has legislated 
in respect to many topics in this broad field (dissenting opinion 
of Judge Bazelon in Briehl v. Dulles, 101 App. D.C. 239, 267- 
268, 248 F. 2d 561, 589-590; United States v. Peace Informa- 
tion Center, 97 F. Supp. 255, 260-261 (D.C.D.C.)). But it 
does in no way follow that when Congress has not legislated 
on a specific topic the Executive is powerless to act. 


* * * The function of making laws is peculiar to 
Congress, * * * [but not] all of the subjects concern- 
ing which laws might be made are perforce removed 
from the possibility of Executive influence. * * * 
[J]ust as there are fields which are peculiar to Congress 
and fields which are peculiar to the Executive, so there 
are fields which are common to both, in the sense that 
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the Executive may move within them until they shall 
have been occupied by legislative action. These are not 
fields of legislative prerogative, but fields within which 
the law-making power may enter and dominate when- 
ever it chooses. This situation results from the fact 
that the President is the active agent, not of Congress, 
but of the Nation. As such he performs the duties 
which the Constitution lays upon him immediately, 
and as such, also, he executes the laws and regulations 
adopted by Congress. [Excerpt from the Govern- 
ment’s brief in United States v. Midwest Oil Co., 236 
US. 459, cited by Chief Justice Vinson in his dissenting 
opinion in Youngstown Co. v. Sawyer, 343 U.S. 579, 
690.] 


Although we are of the opinion that the Executive alone has 
ample power to restrain travel of American citizens in certain 
geographical areas of the world—when necessitated by for- 
eign policy considerations—and to carry into effect by appro- 
priate steps such policy determinations, we need not rely solely 
on this stand here, since there is present in the instant case 
that “joint action by the Chief Executive and the Congress” 


of which the majority of the Supreme Court spoke in Kent v. 
Dulles, 357 US. 116, 128. 


B. Statutory authority for the imposition of area restrictions 


The passport statute, 22 U.S.C. 211(a),° provides in per- 
tinent part: 

[T]he Secretary of State may grant and issue pass- 
ports * * * under such rules as the President shall 
designate and prescribe for and on behalf of the 
United States * * *. 

Pursuant to this statute the President, on March 31, 1938, 
issued Executive Order No. 7856 which set forth in paragraph 
1% (3 F.R. 799, 805): 

The Secretary of State is authorized in his discre- 
tion * * * to restrict a passport for use only in cer- 


* Act of July 3, 1926, c. 772, § 1, 44 Stat. 887. 
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tain countries, to restrict it against use in certain 
countries, * * * and to withdraw a passport for the 
purpose of restricting its validity or use in certain coun- 
tries. [Codified in 22 CFR. $51.75; emphasis 
added.] 


In addition to the passport statute itself, there is presently 
in effect the travel control statute, 8 U.S.C. 1185,° making it 
“unlawful for any citizen of the United States to depart from 
or enter * * * the United States unless he bears a valid 
passport,” 

(a) when the United states is at war or during the 
existence of any national emergency proclaimed by the 
President, * * * and the President shall find that the 
interests of the United States require that restrictions 
and prohibitions * * * be imposed upon the departure 
of persons from * * * the United States, and shall 
make public proclamation thereof * * *. 


At the time of the enactment of the travel control statute, 
@ national emergency proclaimed by President Truman on 
December 16, 1950, was—and still is today “—in effect. Proc. 


No. 2914, 64 Stat. A454. The President thereupon, on Janu- 
ary 17, 1953, invoked the travel restriction of the travel con- 


“Section 215 of the Immigration and Nationality Act, Act of June 27, 
1952, c. 477, Title II, 66 Stat. 190. For the history of the travel control 
statute and is precursor statute, see Mr. Justice Clark’s dissenting opinion 
in Kent v. Dulles, supra, 357 U.S. at 132-138. See also fn. 3 of the dissent- 
ing opinion of Judge Bazelon in Briehl v. Dulles, supra, 101 App. D.C. at 
257, 248 F. 2d at 579. 

T Appellant’s claim (Br. 9) that “[t]here is neither war nor actual na- 
tional emergency” overlooks realities. See, e.g. “Secretary Dulles warns 
Peiping not to try to seize Quemoy and Matsu,” N.X. Times, August 24, 
1958, p. 1, col. 2; “Eisenhower holds Quemoy and Matsu more important to 
Taiwan defense now than 3 years ago,” N.Y. Times, August 28, 1958, p. 1, 
col. 4; “U.S. decides to repel any attempt to invade Quemoy and Matsu,” 
N.Y. Times, September 5, 1958, p. 1, col. 8. 

His claim is also effectively answered by the language of Mr. Justice 
Clark in his dissenting opinion in Kent v. Dulles, supra, at p. 142: 

* * © Were this a time of peace, there might very well be no problem 
for us to decide, since petitioners then would not need a passport to 
leave the country. The very structure of § 215 [the travel control stat- 
ute] is such that either war or national emergency is prerequisite to 
imposition of its restrictions. 
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trol statute by issuing Proclamation No. 3004, 67 Stat. C31, 
which provides inter alia: 


1. The departure and entry of citizens and nationals 
of the United States * * * shall be subject to the regu- 
lations prescribed by the Secretary of State and pub- 
lished as sections 53.1 to 53.9, inclusive, of title 22 of the 
Code of Federal Regulations. Such regulations are 
hereby incorporated into and made a part of this procla- 
mation * * *, [67 Stat. at C32.] 


One of the regulations thus referred to and incorporated into 
the proclamation is 22 C.F-R. § 53.8: 


Discretional exercise of authority in passport matters. 
Nothing in this part shall be construed to prevent the 
Secretary of State from exercising the discretion resting 
in him * * * to restrict * * * [the] use [of a pass- 
port] to certain countries, * * * or to withdraw a pass- 
port for the purpose of restricting its validity or use in 
certain countries. [Emphasis added.] * 


The result of this—as termed by this Court—“complex series 
of laws, proclamations and orders” ® is (1) that the Secretary of 
State possesses the authority to restrict travel of United States 
citizens, who apply for and are issued passports, in certain 
geographical areas of the world, and (2) that they are pro- 
hibited from leaving this country without a passport at the 
present time. The latter proposition is not questioned by ap- 
pellant, but he contests the validity of the former by saying 
(Br. 7) that there is nothing in any of the statutes which di- 
rectly refers to geographical travel restrictions. 

This rudimentary view is refuted by the very case upon which 
appellant so heavily relies—Kent v. Dulles, supra. There isan 
equal lack of specific statutory language to support the Supreme 
Court’s conclusion that Congress gave the Secretary authority 
to refuse passports on grounds which “relate to * * * criminal 

* Section 53.8 may be found in the current (1959) Supplement to Title 22 
of the Code of Federal Regulations, having been reinstated into that Title 
on April 5, 1958. According to the recital in the Federal Register the sec- 
tion had been inadvertently omitted in the previous republication of Part 53 


of Title 22,C.F.R. See23 F.R. 2244. 
® Briehl v. Dulles, supra, 101 App. D.C. at 248, 248 F. 2d at 570, 


or unlawful conduct * * *.” Kent v. Dulles, supra, at p. 128. 
Yet that decision so held, thus making it amply clear that the 
language of the 1926 passport statute, to be meaningful, is to 
be read against the background of the administrative practice 
as it may have “jelled” at that time (ibid.) and not in & 
vacuum as appellant proposes to do. The Supreme Court was, 
we believe, explicit in saying that it was not ascertaining all 
administrative practices respecting passports and foreign 
travel; only such practice “as relevant” there (ibid.)—namely 
that of denying passports to certain categories of applicants, 
rather than the practice of tmposing geographical restrictions. 
In thus applying the Supreme Court's standard as an aid 
to meaningful interpretation of the statutes here involved, we 
must turn to the administrative practice respecting area re- 
strictions as it may have “jelled” at the time the 1926 passport 
statute was enacted, to determine if Congress may be imputed 
to have adopted the Secretary’s construction of the passport 
statute when, in 1952, by virtue of the reenactment of the 
travel control statute, it made a passport necessary for foreign 
travel. Kent v. Dulles, supra, at p. 128. See Allen v. Grand 
Central Aircraft Co., 347 US. 535, 544-545; United States v. 
Cerecedo Hermanos y Compania, 209 US. 337, 339; see also 
Norwegian Nitrogen Prod. Co. v. United States, 288 US. 294, 
315.° 
History amply bears out the fact that the Executive branch 
has traditionally, in the exercise of its foreign relations power, 
prohibited indiscriminate travel to countries and territories 
in armed conflict, either foreign or domestic, or where 
the country involved experienced political disturbances. The 
treatises and reports are filled with instances of the Secre- 
tary’s exercise of his power to impose such travel bans. See, 


——__— 
* See also the dissent in Brieh? v. Dulles, supra, 101 App. D.C. at 259, 248 
F. 2d at 581, where it was observed : 
This authorization [referring to Proclamation No. 3004], like the 
authorization of Executive Order No. 7856 to issue “additional” pass- 
tions, must be read in its context. Thus read, it grants 


travel control regulations, 
swosld can de visited by Americans only if they have passports, . 
[Emphasis added.) 
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e.g., 3 Hackworth, Digest of International Law (1942) 524— 
536; 3 Moore, International Law Digest (1906) 1015-1021; see 
also, The Right to Travel, Hearing Before the Subcommittee 
on Constitutional Rights of the Committee on the Judiciary, 
United States Senate, 85th Cong., Ist Sess. (1957), pp. 190- 
194. It would serve no useful purpose here to review in detail 
the multitudinous instances cited by the authorities, supra. 
Suffice it to say that occasionally the Secretary’s power was 
supplemented by statute,” but in the majority of instances the 
Secretary acted without concurrent congressional action.” 


“The Act of February 4, 1815, c. 31, $10, 3 Stat. 195, prohibited the 
travel of citizens to the territory or provinces belonging to the enemy unless 
a passport was first issued. This Act took cognizance of the fact that the 
Secretary issued passports under his general authority to conduct foreign 
relations. 

2 During the Civil War Secretary Seward prohibited the travel to Europe 
by citizens going “on errands hostile and injurious to the peace of the 
country and dangerous to the Union.” (3 Moore, «upra, 920.) 

During World War I, early in 1915, the Department of State passed a 
restriction on the issuance of passports for Belgium because of famine 
conditions there. (3 Hackworth. supra, 526.) 

In 1919 the Department of State prohibited unnecessary travel from 
the United States to Europe before peace had been declared, and further 
because of existing shortage of food and overtaxing of transportation and 
other facilities on the continent. (Jd., at 529-530.) 

During the same year the Secretary did not authorize issuance or en- 
dorsement of passports for Germany. No objection, however, was inter- 
posed to the entry into Germany of Americans who had important and 
urgent business to transact there. (Jd., at 530.) 

More recently, following the outbreak of war between Italy and Ethiopia 
in 1935, the Secretary declined to issue passports for travel in Ethiopia. 
Passports issued to persons not indicating an intention to travel in Ethiopia, 
but who were suspected of intending to travel therein, were specifically 
stamped “not valid for use in Ethiopia.” (Id., at 532.) 

Subsequent to the outbreak of civil war in Spain in 1936, the Department 
of State stamped all passports issued by it “not valid for travel in Spain.” 
(Id., at 533-534.) 

Travel to China was prohibited by the Department in 1937 to all Ameri- 
cans, except those on the most urgent business, because of the dangers 
caused by the Sino-Japanese conflict. (Id., at 532-533.) 

After December 3, 1945, passports generally were validated by the De- 
partment for all countries except enemy territory occupied by American, 
British and French forces. (The Right to Travel, Hearing, etc., supra, 
p. 190 f-) 

Most recent history has shown the effectiveness of obtaining the release 
of American citizens wrongfully imprisoned by imposing a travel ban. 
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Thus far, in our discussion, we have avoided reference to the 
specific language—referring in haec verbae to geographical 
travel restrictions—contained in Executive Order No. 7856 
(supra, pp. 23-24) and Presidential Proclamation No. 3004 
(supra, p. 25). As promulgated, both became part of the 
original statute and have the same effect as if initially incorpo- 
rated in the respective statutes themselves. United States ex 
rel. Knauff v. Shaughnessy, 338 US. 537, 546; State ex rel. 
Kaser v. Leonard, 164 Ore. 579, 605, 102 P. 2d 197, 205; Execu- 
tive Orders and Proclamations: A Study of a Use of Presiden- 
tial Powers, Committee on Government Operations, House of 
Representatives, 85th Cong., 1st Sess., p. 5 (1957). 

Appellant’s claim of lack of statutory authority for the 
Executive’s imposition of geographical travel bans is thus pal- 
pably without merit.” 


Thus, on December 21, 1949, travel to Hungary was restricted as a foreign 
policy measure directed against Hungary to induce the release of Robert 
Vogeler, an American citizen. The restrictions were lifted after the release 
of Vogeler. (22 Dept. of State Bulletin 399.) The travel restrictions were 
again imposed on December 28, 1951, in an effort to obtain the release of 
American pilots who had been forced down and imprisoned. (26 Dept. of 
State Bulletin 7.) 

On June 2, 1951, passports were not validated for travel to Czechoslovakia 
as a measure directed against Czechoslovakia to effect the release of an 
American journalist, William Oatis. After the release of Oatis, passports 
were again validated for travel to that country. (24 Dept. of State Bulle- 
tin 932.) 

% Appellant also urges the lack of standards in the congressional delega- 
tion of power to the Executive (Br. 7). But the Supreme Court has long 
ago held that it wax unwise to require “Congress in this field of govern- 
mental power [foreign relations] to lay down narrowly defined standards 
by which the President is to be governed.” United States v. Curtiss- 
Wright Corporation, supra, 299 U.S. at $21. And in United States ez rel. 
Knauff v. Shaughnessy, supra, 338 U.S. at 543, where the Court held that 
the power to exclude aliens stems not alone from legislative power but 
is inherent in the executive power to control the foreign affairs of the 
nation, it was said : 

Congress may in broad terms authorize the executive to exercise the 
power, ¢.g., as was done here, for the best interests of the country 
during a time of national emergency. Executive officers may be en- 
trusted with the duty of specifying the procedures for carrying out the 
congressional intent. What was said in Lichter v. United States, 334 
U.S. 742, 785, is equally appropriate here: * * * “It is not necessary 
that Congress supply administrative officials with a specific formula 
for their guidance in a field where fleridility and the adaptation of the 


29 


Ill. The Secretary’s refusal to validate appellant’s passport 
for travel to Communist China does not constitute an arbi- 
trary discrimination against him 
Appellant next claims (Br. 13-19) that because appellee 

has agreed to validate the passports of twenty-four newspaper- 

men for travel to China (Br. 14), “the Department’s refusal to 
permit appellant to do so [travel to Communist China] is an 

unconstitutional discrimination against him” (Br. 15). A 

brief review of the facts in this case, however, will demonstrate 

that this contention is wholly devoid of merit. 

As we pointed out infra, p. 2, the Department of State had 
in 1957 attempted to devise a formula to permit a limited num- 
ber of American news-representatives to travel to the mainland 
of China in order to allow direct reporting by them to the 
American people about conditions in the area under Commu- 
nist control (J.A. 115-117). One of the main difficulties which 
at once arose was to strike a proper balance between the inter- 
est of the United States on the one hand in keeping the number 
of newsmen within reasonable limits—so as not to create a 
false impression that the general prohibition against indis- 
criminate travel to the China mainland was being abrogated— 
and on the other hand, to afford to the news-gathering 
organizations as wide a latitude as possible. Selection could 
not be avoided. In order to foreclose possible future claims of 
“discrimination,” “arbitrariness” or “favoritism,” the Depart- 
ment, after consultation with representatives of the press, set 
forth the following as the basis for selection: each news- 
gathering organization which has demonstrated sufficient 
interest in foreign news coverage to maintain at least one full- 
time American correspondent overseas was asked to notify 
the Department whether it wished to send a full-time Ameri- 
can correspondent to the China mainland, to be stationed 
there on a resident basis for six months or longer (J.A. 116). 
The State Department would then validate, for a limited 
period, the passport of one news-correspondent associated with 


congressional policy to infinitely variable conditions constitute the 
essence of the program * * *.” [Emphasis added.] 
We think this language disposes with equal force of appellant's instant 
contention. 
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such organization who was to be selected by the news organiza- 
tion itself. It is significant to note that the newsmen who 
qualify under this program are selected by the qualifying 
news-gathering agency, and not by the State Department. 

When the plan was first announced, twenty-four affirmative 
replies were soon received from such organizations as fell 
within the criteria set forth above; since August of 1957 this 
number has increased to thirty. Thus the qualifying criteria 
were the most reasonable in terms of the objective sought: 
namely, to permit direct reporting by American newsmen to 
the American people about conditions in the area under 
Chinese Communist control without substantially relaxing the 
general ban on travel by Americans into Communist China. 
The plan, as devised, is experimental and limited. 

It deserves to be noted here that only one of the corre- 
spondents thus selected and given validated passport has 
been up to this time permitted by the Chinese Communists to 
enter the mainland.* Although the Communist Chinese 
regime had been generous in its invitations to American news- 
men prior to the announcement of the above plan, it at once 
demanded reciprocity from the United States upon announce- 
ment of the plan. 

Turning to appellant, it is clear on the record in this case that 
he does not meet the criteria set forth by the State Department. 
No news-gathering organization, as outlined above, has ever 
submitted his name as its selected correspondent for purposes of 
gathering news in Communist China. Indeed, appellant does 
not, and cannot, make that claim. His grievance, as he puts 
it, is merely that other journalists are permitted to travel to the 
China mainland (Br. 15), and he is not. 

In his attempt to construct a constitutional issue, he cites a 
number of cases (Br. 15-19) dealing with discriminatory state 
and local action, decided under the Fourteenth Amendment’s 
“equal protection” clause, and some federal cases holding that 
on the specific facts in those cases, certain federal regulatory 
agencies had applied non-discriminatory regulations in an ar- 

* John Strohm, a representative of Newspaper Enterprises Ass’n., Inc., 


of New York City, was granted entry by the Communist Chinese and 
visited the mainland from September 8 to September 30, 1958. 
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bitrary manner. We do not dispute the general propositions of 
law therein contained. 

But obviously this mode of reasoning ignores the essential 
question, which is not whether arbitrary and capricious dis- 
crimination is obnoxious to the Constitution—a point univers- 
ally conceded—but whether appellee’s action under the par- 
ticular circumstances of the instant case can be validly labelled 
“grbitrary” and “capricious.” Characteristic of appellant’s ar- 
gument is his reference (Br. 14) to Kraus v. Dulles 98 App. 
D.C. 343, 235 F. 2d 840, where this Court held that Kraus may 
have been arbitrarily discriminated against by having applied 
to him a “means test” not applied to passport applicants gen- 
erally. Appellant’s reliance on that decision here, however, is 
misplaced. Here, appellant received the usual treatment ac- 
corded passport applicants for travel to Communist China. 
The record reflects that a select group of journalists have had 
the enforcement of a generally applicable rule relaxed as to 
them, on the basis of criteria designed to accommodate the 
interests of the Government and of the news-gathering 
community. 

The following language of the Supreme Court, although it 
referred to state legislation rather than federal administrative 
action, is equally applicable here: 

Class legislation, discriminating against some and fav- 
oring others, is prohibited, but legislation which, in car- 
rying out a public purpose, is limited in its application, 
if within the sphere of its operation it affects alike all 
persons similarly situated, is not within the [Four- 
teenth] amendment. [Barbier v. Connolly, 113 US. 27, 
32. The same language also quoted with approval in 
Truazx v. Carrigan, 257 U.S. 312, 333.] 


The only way appellant could advance a claim of unlawful 
discrimination would be to show that, having qualified under 
the exception established by the State Department, he had been 
turned down. Then, and only then, would an issue of “ar- 
bitrariness” have been presented. Asit is, however, the record 
discloses that appellant has failed to bring himself within the 
‘class of people for whom a general prohibition has been tem- 
porarily relaxed. 
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One who assails the classification * * * must carry 
the burden of showing that it does not rest upon any 
reasonable basis, but is essentially arbitrary. [Lindsley 
v. Natural Carbonic Gas Co., 220 US. 61, 79.) 

Rather than to have carried the burden enjoined upon him, 
appellant’s claim supports the reasonableness of the selection 
here involved, since 


* * * 5 classification having some reasonable basis 
does not offend against [the Constitution] merely be- 
cause it is not made with mathematical nicety or because 
in practice it results in some inequality. [Ibid.] 


IV. The application for a preliminary injunction was 
properly denied 


Appellant finally contends (Br. 20-23) that the court below 
erred in denying his application for a preliminary injunction, 
in that the injuries accruing to appellant are “substantial and 
irreparable” (Br. 20) and there is no countervailing injury to 
the United States (Br. 21). 

We have previously discussed (supra, pp. 11-18) how appel- 


lant’s proposed travel to the China mainland would conflict 
with the unified conduct of our foreign policy and be contrary 
to the interests of the United States. What was said there 
with respect to the claim of an unconstitutional infringement 
of appellant’s personal rights, applies with equal force here. 
In addition, it is too firmly settled to require the support of 
authorities that the issuance of a preliminary injunction lies 
within the sound discretion of the court. It is equally well 
established that in deciding whether to grant a preliminary 
injunction the court will balance the probable damage to the 
parties involved. Where a court is confronted with considera- 
tions of public interest on the one hand and a claim of infringe- 
ment of private rights on the other, it is the public interest 
which must prevail on an application for injunction. In this 
regard the Supreme Court, speaking through Chief Justice 
Stone in Yakus v. United States, 321 US. 414, 440-441, stated: 
* * * [Wy]here an injunction is asked which will ad- 
versely affect a public interest for whose impairment, 
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even temporarily, an injunction bond cannot compen- 
sate, the court may in the public interest withhold relief 
until a final determination of the rights of the parties, 
though the postponement may be burdensome to the 
plaintiff. * * * [Citing cases.] This is but another ap- 
plication of the principle, declared in Virginia Ry. Co. 
v. System Federation, 300 US. 515, 552, that “Courts 
of equity may, and frequently: do, go much farther both 
to give and withhold relief in furtherance of the public 
interest than they are accustomed to go when only pri- 
vate interests are involved.” 


The manifest importance of preserving and protecting the 
public interest has been repeatedly recognized by the courts. 
Communist Party of the United States v. McGrath, 96 Fed. 
Supp. 47 (D.D.C.) (three-judge court refused preliminary or- 
der enjoining the operation of certain provisions of the Inter- 
nal Security Act of 1950; citing Yakus, supra); Tennessee 
Valley Authority v. Tennessee Elec. P. Co., 90 F. 2d 885 (C.A. 
6) (court denied preliminary injunction because of para- 
mount public interests) ; Coastal Bend Television Co. v. Fed- 
eral Communications Commission, 231 F. 2d 498 (C.A.D.C.) 
(stay pending appeal of F.C.C. decision awarding a license 
denied in public interest) ; cf. Scripps-Howard Radio v. Federal 
Communications Commission, 316 US. 4 (court has power 
to stay execution of administrative order to preserve status quo 
pending appeal). 

The purported injury suffered by appellant as a result of 
the Secretary’s proscription on travel to Communist China is 
but a result of the declared foreign policy of our country, which 
applies with equal vigor to all citizens, no matter how well- 
intentioned their desire to travel to Red China may be. For 
the court below to have granted appellant the injunctive relief 
prayed for—in advance of a decision on the merits of the 
case—would have been tantamount to a grant of the very relief 
prayed for by appellant in his complaint. 

Appellant sought by means of a preliminary injunction the 
actual advantage of being allowed to depart for Communist 
China—the very remedy he would receive if a final adjudica- 
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tion should be decided in his favor. Such is not the office of 
a preliminary injunction. Selchow & Righter Co. v. Western 
Printing & L. Co., 112 F. 2d 430 (C.A. 7). 

In addition, the controlling issue of law before the court 
below viz., the power of the Secretary of State to restrict travel 
of American citizens to certain geographical areas of the world 
in the furtherance of foreign policy considerations, is currently 
being considered by this Court in the pending case of Worthy 
v. Dulles, No. 14806. This was yet another reason why the 
preliminary injunction was properly denied. Board of Trade 
v. Ellis, 122 Fed. 319 (C.C., W. Dist. of Mich., 1903) ; see also 
F. W. Cook Brewing Co. v. Garber, 168 Fed. 942 (D. Ct., E.D. 
Pa., 1909). 

In any event, the sole question for this Court’s consideration 
is the alleged abuse of discretion by the Court below. Westing- 
house Electric Corp. v. Free Sewing Machine Co., 256 F. 2d 
806, 808 (C.A. 7). Appellant’s argument that he will suffer 
irreparable injury unless he is now granted permission to go 
to Communist China—since “he has been invited to visit China 
this Spring, not in the indefinite future” (Br. 5)—connotes 
that if prevented from accepting the invitation now, he may 
not have the opportunity later. This is conjectural, and in 
fact, not altogether consistent with the facts. As we show 
(Appendix, infra, pp. 36-37) the “Chinese People’s Association 
for Cultural Relations with Foreign Countries” is so anxious 
to have appellant visit China that it has agreed to pay his 
eomplete travel expenses and his living expenses while there, 
as well as a honorarium for his lectures. In his last invitation 
from Peking, dated May 14, 1958, (Appendix, infra, p. 36) 
appellant was informed that “we are very much delighted to 
learn that you will visit China in the next Autumn or early 
in 1959. * * * We are always prepared to welcome you here in 
China * * *. We warmly welcome you * * * at the tume 
most convenient to you.” [Emphasis added.] 

Since the record clearly shows that no irreparable injury re- 
sulted to appellant from the denial of the preliminary injunc- 
tion, there was no abuse of discretion by the lower court. 
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CONCLUSION 


For the foregoing reasons, the judgment of the District 
Court should be affirmed. 
Respectfully submitted. 
J. Water YEAGLEY, 
Acting Assistant Attorney General, 
¥. Kmx Mapper, 
Bruno A. Ristav, 


Attorneys, 
Department of Justice, Washington 25, D.C. 


Mary 1959. 


APPENDIX 


Curnese Propie’s Ass’N For CULTURAL RELATIONS Wir 
ForeIGN COUNTRIES 


Tar Cur CHANG 


Pexrne, Curna, May 14, 1958. 
Mr. Watpo Frank, 
259 West 12 Street, New York 14,U S.A. 

DEAR Mr. Franx: Your letter of March 24, 1958 has been 
received. ee 

We are very much delighted to learn that you will visit China 
in the next Autumn or early in 1959. Your friendly gesture to 
the Chinese people and your desire for promoting better under- 
standing and friendship between our two peoples through cul- 
tural relations are highly appreciated. We are always prepared 
to welcome you here in China and the students of Peking 
University have also been looking forward to hearing your lec- 
tures at an earlier date. 

We warmly welcome you to visit China and give a course of 
lectures on American literature in our University at the time 
most convenient to you. I wish to reassure you that the in- 
vitation we sent you to visit China and to give lectures still 
stands. Asis stated in our previous letters, we offer to pay your 
travelling expenses (and fares) to and from China, as well as 
your living expenses in China. As regards the route of travel, 
you may decide for yourself. Hope that you will notify us in 
advance of your departure. As for your entry visa. and plane 
bookings, please contact our Embassy in Berne, Switzerland. 
They will make all necessary arrangements for you. 

In addition you will receive, as mentioned in our previous 
letters, a total sum of ¥J.M.P. 1500 to 2000 as honorarium for 
your lectures (J-M.P.—Chinese People’s Currency, ¥J.M.P. 
1.00 equivalent to 0.4246 U.S. Dollar.) 

(36) 
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Before concluding this letter I want to assure you once and 
again that we will do our best to afford you a satisfactory 
itinerary in China and render you every possible help in ful- 
filling your plan of writing. 

With friendly greetings! 

Yours sincerely, 
(Signed) Cuvu-Tu-NAN, President. 


U.S, GOVERNMENT PRINTING OFFICE: 1959 
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APPELLANT’S REPLY BRIEF 


I. 
The Myth of Diplomatic Recognition. 


A. 

The ‘policy of non-recognition’’ (Br. 8), which is the 
foundation of appellee’s argument, is irrelevant to the is- 
sues in this case. Appellant seeks a passport from his own 
government. He is not seeking a judicial order to compel 
his government to recognize China. 


In confusing these very different matters of govern- 
mental recognition and private travel, appellee’s counsel 
overlooks Secretary Colby’s reminder that ‘‘Recognition 
cannot be accomplished by inference merely but by the full 
and formal entrance into international relations through 
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the public action of the respective executives of the two 
countries.” For. Rel., 1920, vol. III, 167. See to the same 
effect, 1 Hackworth, Digest of International Law (1942), 
167. Even ‘‘[t]Jhe conduct of informal relations with the 
officials or agents of a new state or government does not in 
itself imply recognition.”’ Hackworth, supra, 327. 


Appellee next argues: “Indiscriminate Travel of Amer- 
ican Citizens to Communist China Would Seriously Impair 
United States Foreign Policy.”? (Br. 11.) 


This statement is meaningless, inaccurate and irrele- 
vant. Any remark, attitude or behavior of an American 
citizen concerning a foreign country or our State Depart- 
ment may have an effect upon our foreign policy. But it is 
the price of democratic government that our elected and 
appointed officials suffer such an exercise of constitutional 
right by its citizens. The Government has a right to with- 


hold recognition—but appellant’s proposed travel has noth- 
ing whatsoever to do with recognition. We never regarded 
our non-interference with the travel of citizens to the So- 
viet Union as inconsistent with the long period of our non- 
recognition of that country. 


Perez v. Brownell, 356 U. S. 44, involved a very different 
kind of activity, foreign voting, which Congress and the 
Supreme Court believed might be construed as an interfer- 
ence by the United States in the internal affairs of another 
country. 


It is significant that the State Department now argues 
that ‘‘[i]ndiscriminate”’ travel would impair our foreign 
policy (Br. 11). Only a short time ago it was arguing that 
any travel to China would have this effect (Hearings before 
the Committee on Foreign Relations, United States Senate 
(1957), 85th Cong., ist Sess., infra). One statement is as 
inaccurate as the other. This change of position is due not 
to logical re-analysis of the problem but to the widespread 
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public and congressional criticism of the Department.: The 
Department’s attitude toward the current applications for 
passports to China of former Governor Harriman and nov- 
elist Vincent Sheehan indicates that it is preparing a fur- 
ther retreat.? A principle of law must be based upon some- 
thing more than expediency. 


Appellee argues that the rights of American citizens 
under the First Amendment must yield to the Executive’s 
“‘foreign policy”’ (Br. 14) because the latter speaks for all 
of us. This is a misconception of the distribution of power 
between the Government and the people. The former speaks 
for the nation, but the latter is not thereby relegated to 
silence and immobility. 


Appellee’s ironic reference to ‘‘the right of the Amer- 
ican people to know”’ (Br. 14) comes with ill grace from a 
servant of the people. We prefer this recent editorial com- 
ment: 


‘What is involved here—and of course not only 
with respect to the special, limited case of Mr. Har- 
riman—is the principle that the American people 
have the right to be informed through firsthand ob- 
servation by American citizens of what is going on 
all over the world, including such an important area 
as Communist China.’? (New York Times, May 20, 
1959, p. 34) 


Books like C. L. Sulzberger’s What’s Wrong With U. S. 
Foreign Policy*® are best written by those with first hand 


1 See particularly Department of State Passport Policies, Hear- 
ings before the Committee on Foreign Relations, United States 
Senate, 85th Cong., Ist Sess. (1957) ; Passport Legislation, Id., 2d 
Sess. (1958); The Right to Travel, Hearing before the Subcom- 
mittee on Constitutional Rights of the Committee on the Judiciary, 
United States Senate, 85th Cong., 1st Sess. (1957); also, The 
Right to Travel, S. Doc. No. 126, 85th Cong., 2d Sess. (1958). 

2 New York Times, May 19, 1959, p. 1, May 20, 1959, p. 1. 

3 Mr. Sulzberger, incidentally, discusses most cogently the very 
subject under discussion here—restrictions upon the travel of news- 
papermen to China (pp. 30-32, 237). 
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experience abroad. The American people have a right to 
know so that they ultimately can make informed decisions 
on foreign policy and other aspects of government. 


Appellee cites several congressional statutes in an at- 
tempt to show a national policy of ‘‘unified conduct of 
foreign policy”’ (Br. 15). Of course, such a legislative 
policy, if it existed, could not justify an interference with 
constitutional rights. However, the statutes cited do not 
support appellee’s proposition. 


The Logan Act, 18 U. S. C. § 953, refers to attempts by 
citizens to act without authority as diplomatic agents. This 
is what is meant by ‘‘private interference with the conduct 
of our foreign relations”’ (Br. 15), not one’s exercise 
as a private citizen of his right to travel. The Logan Act 
is indeed a thin reed for appellee’s argument; in its 160- 
year history there was only one indictment and no trial 
thereunder despite much and varied conduct by citizens 
regarded by the Government, often with reason, as inter- 
ference with our foreign affairs.* 


It is quite a stretch of legislative language to construe 
22 U. §. C. § 1782, directing the President to protect Ameri- 
can citizens abroad, as authorizing the President ‘‘to inter- 
dict travel’? (Br. 16). Assuming that such a prohibition 
might effectuate the release of American citizens—an as- 
sumption disproven by nine years of our policy of such in- 
terdiction—it is simply not authorized by 22 U.S.C. 
§1732. Indeed, that statutory section does not even compel 
the President to exercise his statutory duty of protection, 
United States ex rel. Keefe v. Dulles, 94 U. S. App. D. C. 
381, 222 F. 2d 390, cert. den. 348 U. S. 952. 


The reference to this Court’s decision in Briehl v. Dulles, 
101 App. D. C. 239, 251, 248 F. 24 561, 573 (Br. 22), is surely 
weakened by the Supreme Court’s reversal of that deci- 
sion, 357 U. 8. 116. 


4See Warren, Memorandum on the History and Scope of the 
Laws Prohibiting Correspondence with a Foreign Government, etc. 
(1917), S. Doc. 696, 64th Cong., 2d Sess. 
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Durand v. Hollins, 4 Blatch. 451, Fed. Cas. 4,186, merely. 
declared the immunity of an American naval officer for the 
destruction by bombardment of a person’s property. The 
Circuit Court held that the President had discretion to 
determine the necessity for such bombardment and that the 
officer had a duty to obey him. 


There are two objections to appellee’s reliance upon 
McCulloch v. Maryland, 4 Wheat. 316, 421. First, that case 
dealt with the Necessary and Proper Clause which is a 
grant of legislative, not executive power. Second, in 
Kent & Briehl v. Dulles, the Supreme Court expressly re- 
jected appellee’s claim of inherent executive power over 
travel. 


The President’s great powers to wage war and conduct 
foreign relations do not authorize him to dispose in his 
discretion of the private rights of citizens. He cannot au- 
thorize a general confiscation of enemy property. Mitchell 
v. Harmony, 138 How. 115. See also Brown v. United 


States, 8 Cranch 110. It is Congress, not the President, who 
can declare embargoes. See Wright, The Control of Ameri- 
can Foreign Relations (1922), pp. 301-303. The limitations 
of Executive power, particularly with respect to the travel 
of citizens, were of course the basis of the Supreme Court’s 
decision in Kent & Briehl v. Dulles, 357 U. S. 116. 


II. 


The Claims of Inherent and Delegated 
Executive Power. 


A. Inherent Power 


Appellee argues for a great ‘‘[p]residential power re- 
specting foreign affairs’? (Br. 18). The difficulty with 
the argument is that it defines ‘‘foreign affairs’’ much too 
broadly. It assumes that any private act of an individual 
citizen, which might affect a foreign nation’s attitude to- 
ward us, is comprehended by those words. The cases re- 
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lied upon do not support that proposition and they deal 
with qualitatively different situations.* 


United States v. Curtiss-Wright Export Corp., 299 U.S. 
304, did uphold the President’s actions—but in a case where 
he was expressly authorized by the Congress to act. 


As Judge Bazelon stated in his dissenting opinion in 
the Briehl case, 101 U.S. App. D. C. 239, 267; 248 F. 2d 561, 
589, reversed, 357 U.S. 116: 


«©* © © What the Court upheld in Curtiss-Wright 
was the President’s ‘power to negotiate with foreign 
governments.’ It sustained delegation to the Presi- 
dent of the function of declaring an embargo of muni- 
tions sales, because the function was to be exercised 
‘after consultation with the governments of other 
American Republics and with their cooperation, as 
well as that of such other governments as [the Presi- 
dent] may deem necessary * * *’.”? Citing 48 Stat. 
811 (1934). 


United States v. Pink, 315 U. S. 203, involved the valid- 
ity of the Litvinov assignment of assets as an incident to 
this country’s recognition of the Soviet Union. Such recog- 
nition is very different from the acts herein involved of the 
appellee’s interference with the private conduct of Ameri- 
can citizens. 


In Chicago & So. Airlines v. Waterman S. 8. Corp., 333 
U.S. 108, the Court upheld the President’s selection of one 
applicant over another for an international air route. How- 
ever, that power was expressly authorized by legislation 
(49 U.S. C. § 601). Therefore, the case does not stand for 
appellee’s proposition of an inherent executive power. Fur- 
ther, as this Court noted in Dayton v. Dulles, 102 U.S. App. 
D. C. 372, 376, the Waterman and Curtiss-Wright cases ‘‘in- 


5 See also this Court’s opinion in Dayton v. Dulles, 102 U. S. 
App. D. C. 372, 377; 254 F. 2d 71, 76 reversed on other grounds, 
357 U. S. 144; “The issuance of a passport is not the conduct of 
foreign affairs.” 
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volved commerce, more readily subject to regulation, or 
deprivation, than are the inherent rights of individuals.’’ 


Each of these cases was relied upon by the Government 
in Kent & Briehl v. Dulles, supra, where the Supreme Court 
declined to find such inherent executive power over travel. 
It speaks for persistence, if not the recollection of recent 
judicial actions, that the cases should again be cited. 


The Government seeks to distinguish Youngstown Co. 
v. Sawyer, 343 U. S. 579, by arguing that ‘‘that case involved 
an essentially internal matter’’ (Br. 19, fin. 4). Youngs- 
town involved a power equal to that of foreign relations, 
namely, the war power. It was held there that the Presi- 
dent, our Commander-in-Chief, was not authorized by Con- 
gress to seize the steel mills. We find a similar lack of con- 
gressional authorization in the instant case. The Govern- 
ment’s reliance upon Chief Justice Vinson’s opinion in 
Youngstown appears particularly inappropriate since that 
was a dissenting opinion. Finally, we recall to the Govern- 


ment that in Kent ¢& Briehl v. Dulles, the Supreme Court 
accepted the arguments of the plaintiffs therein that the 
Government’s passport policy could not be sustained be- 
cause of a lack of legislative authority. 


B. Delegated Power 


The Government argues that statutory authority may 
be found in two statutes, 22 U. 8. C. $ 211a (Act of July 3, 
1926, c. 772, §1) and in 8 U. S. C. $1185 (§ 215 of the Im- 
migration & Nationality Act of 1952, 66 Stat. 190). We 
consider them separately. 


(1) 

In Stewart v. Dulles, 101 U. S. App. D. C. 280, 248 F. 
2d 602, the Government conceded that ‘‘421la confers no 
substantive power’’ (quoted by Bazelon, J., dissenting opin- 
ion in Briehl v. Dulles, 101 U. S. App. D. C. 239, 258; 248 
F. 2d 561, 580). The majority of this Court did not in- 
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terpret § 21la as giving congressional direction but merely 
ag authorizing discretion (101 U. S. App. D. C. at 249, 248 
F. 2d at 571). The Supreme Court held that 22 U.S. C. 
§211a did not even give this discretion. Kent & Briehl v. 
Dulles, 357 U. S.116. Appellee recites an Executive Order 
authorizing geographic restrictions (Br. 23). The same 
Executive Order authorized absolute discretionary power 
of denial of passports. But as appears from Kent é Briehl 
v. Dulles, 357 U. S. 116, the Executive Order was based 
upon a misconception of legislative intent. 


(2) 

Appellee’s reliance upon 8U. S. C. § 1185 is equally mis- 
placed. § 1185 does not in terms authorize the President or 
the Secretary to impose restrictions upon countries to be 
visited by American citizens. Such an authorization will not 
be inferred where basic rights are involved. Kent & Brieht 
vy. Dulles, 357 U. 8. 116. 


§ 1185 was construed by this Court in the Briehl case as 
merely making entrance into and exit from this country il- 
legal without a passport (101 U. S. App. D. C. at 248-9, 
248 F. 2d at 570-1). 


In its brief in Briehl in this Court (pp. 30-32), as well as 
in the Supreme Court (pp. 43-57), the Government itself 
emphasized its agreement with this position—that entrance 
and departure were the subject of control. As the House 
Foreign Affairs Committee pointed out, prior to the origi- 
nal statutory provision, Act of May 22, 1918, c. 81, 40 Stat. 
559, the “‘Attorney General ha[d] formally ruled that nei- 
ther the President nor the executive departments have 
power to curb the general departure and entry of travelers’’ 
(H. Rep. No. 485, 65th Cong., 2d Sess., pp. 2-3). 


As Judge Bazelon points out in Briehl, 101 App. D. C. 
at 259, 248 F. 2d at 581, Proclamation 3004 making $1185 
operative ‘‘merely declared that departure and entry would 


be subject to the already established travel control regula- 
tions, 22 CFR § 53.1-53.9, referring to them specifically and 
incorporating them into the proclamation.’’ The substantive 
provisions of these regulations restated the statutory man- 
date that passports would be necessary for lawful entry 
and departure; and pursuant to the statute, they set forth 
the ‘‘limitation and exceptions to the statute,’’ viz., that 
Western hemispheric travel required no passport. 22 CFR 
53.3. Neither the statute, the Proclamation nor the Reg- 
ulations purported to impose or authorize the imposition 
of restrictions upon where the citizen could travel. 


(3) 

There is neither statutory language nor an administra- 
tive practice of prohibiting travel to countries with which 
we do not have diplomatic relations. If the test is, as 
appellee argues, the ‘‘area restrictions as * * * [they] may 
have ‘jelled’ at the time the 1926 passport statute was 
enacted’”’ (Br. 26), the appellee has not met the test. 


The four examples of Department conduct before 1926 
(Br. 27, ftn. 12) involve restrictions upon war-time travel. 
The first was a restriction imposed by Congress during the 
Civil War; the other three related to World War I and 
even then there was no interference with legitimate travel. 


But we are not dealing in this case with a war-time 
problem. The Supreme Court in Kent v. Dulles decisively 
distinguished the present period of history from periods 
of actual war. The appellee’s argument herein is that he 
may control travel not as a war measure but as a device to 
implement the Government’s non-recognition policy. There 
is certainly no precedent for that device. Our policy of not 
recognizing the Soviet Union was not used as an excuse 
to prevent travel to that country. 


It is worthwhile to re-read the legal treatises * relied 
upon by the Government to see what they actually say as 


63 Hackworth, Digest of International Law (1942), 524-536; 
3 Moore, International Law Digest (1906), 1015-1021. 
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to the alleged administrative practice. The discussion in 
each case is appropriately entitled ‘War RecuLations’’ 
(3 Moore, 1015; 3 Hackworth, 524). They cite no exam- 
ple of geographical restrictions imposed by this Gov- 
ernment because of ‘‘political disturbances’’? (Br. 26), or 
as an incident to non-recognition. The Department’s own 
study of geographic limitations cited by it (Br. 27) like- 
wise fails to show the ‘‘jelling’”’ of an administrative prac- 
tice of which Congress could have been aware in 1926. 


The State Department has itself recognized the limita- 
tions of its power to proscribe travel to particular areas. 
On May 1, 1952 it announced that ‘it was taking additional 
steps to warn American citizens of the risks of travel in 
Tron Curtain countries by stamping all passports not valid 
for travel in those countries unless specifically endorsed 
by the Department of State for such travel.”’ (Press Re- 
lease, No. 341, quoted in The Right to Travel, supra, Part 
2, p. 201.) 


It then added these significant words: ‘In making this 
announcement the Department emphasized that this pro- 
cedure in no way forbids American travel to those areas.’’ 
Ibid. Certainly this statement is entitled to more weight 
than appellee’s present position that it possesses such con- 
trol over travel and has lawfully exercised it by the re- 
strictive language in American passports. 


Appellee’s final argument is that the specific language 
of the Executive Order and Proclamation “‘became part of 
the original statute’’ (Br. 28). United States ex rel. Knauff 
v. Shaughnessy, 338 U. S. 537, 546, cited by appellee, does 
not stand for so impossible a proposition. There the 
Supreme Court merely held that a statute and implement- 
ing proclamations and regulations were still law, not that 
the meaning of a statute is to be determined by a subsequent 
executive regulation. If this were so, Kent & Briehl v. 
Dulles, supra, would have been decided in favor of the 
Government. 


ll 


Ill. 
Arbitrary Discrimination Against Appellant. 


Appellant takes the position that all American citizens— 
not merely newspapermen—have the right to travel to 
China. He has, however, urged that if newspapermen are 
to be excepted from the general ban, appellant is entitled 
as author and journalist to a like privilege. : 


The Government responds with the assertion that it 
was required to limit the newspapermen to twenty-four 
(now thirty) to avoid the ‘‘false impression that the gen- 
eral prohibition against indiscriminate travel to the China 
mainland was being abrogated’’ (Br. 29). This is palpably 
absurd; a wholesale exception of the press is not unprece- 
dented and would not be regarded as an abrogation of gen- 
eral policy. If all newspapermen were permitted to visit 
China, how would that give the impression that all Amer- 
icans could travel? Appellee had no right, legal or moral, 
to prescribe the number or character of those who would 
gather the news. Never in our history has such a limita- 
tion been imposed. Cf. 3 Moore, supra; 3 Hackworth, supra. 
It represents governmental selection of those who are to 
report the news to the American people. A more flagrant 
violation of the First Amendment does not come easily 
to mind. 


The Government next says that appellant’s name was 
not ‘‘submitted’’ to the Department (Br. 30). This assumes 
that the Department’s criteria—a limitation of number, a 
limitation to particular news-gathering organizations, etc. 
(Br. 29-30) were consistent with the First Amendment. We 
had thought that Grosjean v. Amer. Press Co., 297 U. S. 233, 
settled the freedom of the press from such governmental 
control. In 1956 Governor Harriman accurately charged 
that appellee’s predecessor had thus ‘‘attempted to set 
himself up as an international assignment editor for the 
American press and broadcasting networks.’’? New York 
Times, May 19, 1959, p. 8. 
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IV. 
The Need for Preliminary Relief. 


Appellee refers to a balancing of ‘‘the probable dam- 
age to the parties involved”? (Br. 32). If this is the test, 
the answer is obvious. The Government will not be jeopard- 
ized one iota by the addition of this distinguished scholar to 
the small list of journalists approved by the Department. 
On the other hand, the continued restrictions upon appel- 
lant’s movements and pursuit of his profession are @ pres- 
ent, continuing and irreparable loss to him. The damage is 
not compensable in dollars; and appellee is immune to an 
action for damages. Who is to compensate appellant for 
the years already lost and those to be lost while the appel- 
late proceedings pursue their slow course? 


CONCLUSION 


The order below should be reversed and summary 
‘judgment directed in favor of appellant. In the event 
that final relief is to be delayed, appellant should 
be given an injunction pendente lite. 


Respectfully submitted, 


Lzonarp B. Bouprs, 
Rasrrowirz & Bouprs, 
25 Broad Street, 
New York 4, New York, 


Davi Rexx, 
Forzr & Rex, 
711 14th Street, N. W., 
Washington, D. C. 
Attorneys for Appellant. 


Victor Rasrxowrrz, 
of Counsel. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 2849-58 


‘Waxpo Franx, 259 West 12th Street, New York 14, 
New York, Plaintiff, 


v. 


Joun Fosrzr Duuuzes, Secretary of State, Department 
of State, Washington, D. C., Defendant. 


(Filed November 12, 1958) 
Complaint for Declaratory Judgment and Injunction 


The plaintiff, Waldo Frank, by his attorneys, complain- 
ing of the defendant, John Foster Dulles, Secretary of 
- State, alleges as follows: 


1. The Court has jurisdiction of this action under D. C. 
Code Sections 11-305 and 11-306; under Section 10 of the 
Administrative Procedure Act, Title 5 U. 8. Code, Section 
1009; and under Title 28 U. S. Code, Section 2201. 


2. The defendant, John Foster Dulles, is Secretary of 
State of the United States, and is charged by law with 
the duty of issuing passports in the United States. 


3. Plaintiff is a citizen of the United States residing in 
New York City. He is a writer, journalist and lecturer. 


4, On February 16, 1958 the plaintiff received a passport, 
effective for a period of one year, which has since been 
extended to February 16, 1959 and by its terms may be 
renewed for an additional two years. The said passport 
contains the following provision inter alia: ‘‘This pass- 
port is not valid for travel to the following areas under 
control of authorities with which the United States does 
not have diplomatic relations: Albania, Bulgaria and those 
portions of China, Korea and Viet-Nam under Communist 
control.’? 
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5. The defendant has publicly announced and formally 
ruled that travel to China by persons, such as the plaintiff, 
whose passport contains the aforesaid restrictions, would 
be a violation of the terms and conditions of the passport, 
would result in the revocation of the passport and the 
denial of passport facilities in the future, and that the 
defendant might cause the institution of a criminal prose- 
cution against such travellers. The defendant has also 
seized, declared invalid and refused to renew the passports 
of numerous American citizens who traveled to China 
with passports containing the aforesaid restrictions. 


6. On or about July 19, 1955 and on several occasions 
thereafter the plaintiff was invited to China by the Chinese 
People’s Association for Cultural Relations with Foreign 
Countries to lecture on American literature at the Univer- 
sity of Peking. He was also advised that he would have 
full opportunity to travel in China to talk to representa- 
tive persons there and to study the Chinese people. 


7. Plaintiff accepted the said invitations and requested 
the defendant to permit the plaintiff to use his said pass- 
port for the purpose of departing from the United States 
and travel to and in China so that the plaintiff might 
deliver the said lectures at the University of Peking and 
act as a correspondent in China for a group of Latin- 
American newspapers and so that he might also write 
a book on the basis of his observations in China. 


8. The defendant repeatedly rejected the said requests 
for permission to use his passport for travel to China, 


9. Subsequently, in August 1957 the defendant agreed to 
permit twenty-four American newspapermen to travel to 
China for the purpose of representing their news agencies; 
nevertheless defendant continued to reject plaintiff’s appli- 
cation for identical passport and travel facilities. 


10. The action of the defendant in this case is unlawful 
in that: 
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a. Plaintiff as an American citizen has a right under 
the First, Fifth, Ninth and Tenth Amendments to 
travel to China and elsewhere throughout the world. 


b. The statutes authorizing the Secretary of State 
to issue passports do not authorize him to prevent, 
by threat and execution of civil or criminal sanctions, 
the travel of an American citizen to any part of the 
world. 


ce. The denial of the right to travel to a writer, 
journalist and lecturer is an interference with plain- 
tiff’s right to freedom of speech under the First 
Amendment, his right to earn his livelihood, his right 
to travel under the Fifth Amendment, and it so arbi- 
trary and unreasonable as to constitute a violation of 
due process under the Fifth Amendment. 


d. The discriminatory refusal to permit plaintiff, 
a journalist, author and lecturer, to enjoy the same 
rights, benefits or privileges that have been accorded 
the newspapermen referred to in paragraph 9 above 
is unreasonable, arbitrary and discriminatory and 
in violation of plaintiff’s rights under the due process 
clause of the Fifth Amendment. 


11. The plaintiff has exhausted his administrative 
remedies. 


12. The actions of the defendant in denying the plaintiff 
the passport facilities sought, in interfering with his 
travels and in threatening the imposition of criminal and 
civil sanctions are causing plaintiff irreparable injury for 
which he has no adequate remedy at law. 


Waererore, plaintiff prays for a judgment 


a. Decreeing that plaintiff is entitled under the Consti- 
tution and laws of the United States to travel to China 
notwithstanding the inscription in his ‘passport recited 
above in paragraph 4. 
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b. Decreeing that plaintiff’s travel to China and his 
use of the passport as aforesaid will not constitute a 
violation of the passport laws of the United States and of 
the State Department’s rules and regulations and of the 
terms and conditions of his passport. 

c. Decreeing that the refusal of passport facilities equal 
to those made available to other newspapermen is unrea- 
sonable, arbitrary and discriminatory and in violation of 
plaintiff’s rights under the Due Process Clause of the 
Fifth Amendment. 

a. Decreeing that the defendant’s refusal to afford pass- 
port facilities to plaintiff so that he may go to China is 
in violation of the plaintiff’s rights under the Passport 
Act of 1926, the Constitution of the United States and 
the Declaration of Human Rights of the United Nations. 

e. Directing the defendant to remove from the passport 
the limitation upon its use for travel to China. 

£. Enjoining the defendant from continuing to deny 
passport facilities to plaintiff necessary for his travel to 
China. 

g. Enjoining the defendant from taking any adverse 
action whatsoever by way of passport cancellation, denial 
of future passport facilities, the institution of criminal 
proceedings or otherwise against the plaintiff by reason 
of travel to China. 

h. And for such other and further relief as may be 
just and proper. 

Rasrrowrrz & Bouprx 
25 Broad Street 
New York 4, N. Y. 


By Leonarp B. Bouprs 


Fores & Rem 
711 14th Street, N. W. 
Washington, D. C. 


By Davm Rew 
Attorneys for Plaintiff 


7 


Srate or New York, ' aot 
County or New York. e 
‘Waxvo Frank, being duly sworn, deposes and says that 

he is the plaintiff in the within entitled action; that he has 
read the foregoing Complaint and knows the contents 
thereof; that the same is true to his own knowledge, except 
as to the matters therein stated to be alleged on informa- 
tion and belief, and that as to those matters he believes it 
to be true. 

Watpo Frank 

Waldo Frank 


Sworn to before me, this 
6th day of November, 1958. 


Notary Public 


Sopa Epwin 
Notary Public, State of New York 
No. 24-6153600 
Qualified in Kings County 
Commission Expires March 30, 1960 


(Filed December 5, 1958) 
Motion of Plaintiff for Summary Judgment 
Plaintiff by his attorneys respectfully moves that the 


Court enter a summary judgment in his favor, granting to 
plaintiff the relief prayed for in the complaint filed herein. 


In support of this motion, plaintiff refers the Court to 
the complaint and to the affidavit of Waldo Frank sworn 
to on November 6, 1958 and filed herewith. 


This motion is made on the ground that there is no 
genuine issue as to any material fact and that plaintiff is 


8 
entitled to judgment as prayed for in the complaint as a 
matter of law. 


Rasrnowirz & Bouprx 
25 Broad Street 
New York 4, N. Y. 


By Lzonarp B. Boupry 
Fores & RE 


711 14th Street, N. W. 
Washington, D. C. 


By Davmw Rew 
Attorneys for Plaintiff 


(Filed December 5, 1958) 
Affidavit of Waldo Frank 


Srate or New York, } a 


Country or New York. 
Watpo Frank, being duly sworn, deposes and says: 
1. I am the plaintiff in the above entitled action. 


2. [have read the complaint filed in this action and know 
the contents thereof. All of the allegations of fact in 
the complaint are true, and I incorporate them in and make 
them a part of this affidavit to the same effect as if they 
were herein set forth in full. 


3. I am a citizen of the United States, having been born 
in the State of New Jersey on Angust 25, 1889. 


4, I am by occupation a writer, scholar and a journalist 
and have given many lectures in universities and other 
institutions of learning, here and abroad. I received by 
Baccalaureate and Master’s Degrees from Yale University, 
of which I am in addition an Honorary Fellow. I am a 
member of Phi Beta Kappa. I have received Honorary 
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Degrees from the National University de San Marcos, 
Peru, in 1929, and from the University of Quito, Ecuador, 
in 1949. I am a member of the National Institute of Arts 
and Letters. I was associate editor of the Seven Arts 
from 1916 to 1917 and a contributing editor of the New 
Republic until 1940. My writings, which include about 
thirty books and several hundreds of articles over forty 
years, have been in various literary fields, including the 
novel, cultural and literary criticism, and biography. A 
bibliography of my books is annexed hereto as Exhibit A. 


5. I have been particularly concerned with the study of 
the peoples and cultures of other countries and with con- 
veying to them an understanding of American life and 
culture. Most of my writings have been translated into 
foreign languages, particularly the Spanish and French. 
My earliest book on the United States, Our America (1919), 
was requested by Gaston Gallimard and his colleagues of 
La Nouvelle Revue Frangaise, leading publishers and 


literary magazine of Paris, and had great influence in 
both Western and Central Europe, as well as in Latin 
America. Also, and since 1912, I have been close to the 
literary life of France, associating with such men as 
Romain Rolland, Jules Romains, Andre Gide, Jacques 
Copeau, Jacques Riviere, Jacques Maritain, St. John Perse, 
et al. 


6. In 1926 I published Virgin Spain after several visits 
to that country. Although I was an active critic of the 
Franco Regime, this book is still being published and 
sold in Spain. Thereafter, I travelled throughout Latin 
America on a lecture tour. Articles about this trip by 
leading Latin-American writers, appearing in newspapers 
and magazines, were collected and published by Columbia 
University as a book entitled Waldo Frank in America 
Hispana. The result of my studies and observations be- 
came the subject of another book entitled America Hispana 
(1931) which Latin America has accepted as a standard 
interpretation of its culture and civilization. 
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7. In the meantime I had written The Re-Discovery of 
America (1929), a continuation of my study in Our America. 
The final result of these studies of the western world has 
only recently been published under the title Re-Discovery 
of Man: A Memoir and a Methodology of Modern Life. 
All of my books, including Dawn in Russia, resulting from 
a visit to that country in 1932, have expounded my cham- 
pionship of western, as opposed to eastern, values. 


8. In 1942 I toured South America upon the urgent 
invitation of scholars and writers there in a program 
sponsored by the United States State Department as a 
counterbalance to Axis propaganda. These lectures were 
so successful, attracting great audiences everywhere, that 
I was attacked by local Fascists and Nazis and severely 
injured in my apartment in Buenos Aires. These lectures 
were published as Ustedes y Nosotros: Nuevo Mensaje a 
Ibero-America. A report of my trip, together with a 
deep cultural account of Brazil, is included in South Amer- 
ican Journey (1943). 


9. In 1948 I was asked by the government of Venezuela 
to write a biography of Simon Bolivar. Although the 
democratic government, headed by President Romulo 
Gallegos, which had made the assignment, was overthrown 
by revolution before the book was completed, the new 
government (which I criticized) honored the agreement. 
The book was published (1950) as Birth of a World, Simon 
Bolivar, in Terms of his Peoples; its Spanish translation 
was published by Aguilar in Madrid, by the Nouvelle Revue 
Francaise in Paris, and also in London. 


10. I am and for some years have been writing a syndi- 
cated column in Spanish and Portuguese for over twenty 
Latin American newspapers, entitled Voz de America. A 
list of the papers containing this column is annexed hereto 
as Exhibit B. 

11. My interest in other cultures and my repute as an 
interpreter of peoples was undoubtedly the reason for an 
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invitation extended to me in 1955 by the Chinese People’s 
Association for Cultural Relations with Foreign Countries 
to come to China to lecture on Walt Whitman at the Uni- 
versity of Peking. (The centenary of his Leaves of Grass 
was observed by the New York Times in a featured first- 
page article written by me for its book supplement.) 


12. I was very anxious to accept this invitation so that 
I might, as I thereafter wrote the State Department, 
“acquaint the intellectuals of China with our great literary 
tradition and bring back my impressions of the Chinese 
people to America.’’ On July 21, 1955, I wrote the State 
Department requesting a passport for this purpose; a 
copy of my letter is annexed hereto as Exhibit C. On 
Angust 2, 1955 the Director of the Passport Office, Miss 
Frances G. Knight, wrote me declining to grant the re- 
quested passport facilities on the basis of the Department’s 
“‘policy not to grant passports to American citizens who 
desire to travel in Communist China.’’ The letter added: 
“Tn this connection you are informed that the Department 
is unable to extend protection to American citizens in China 
and so far has been unable to obtain the release of many 
Americans who are prevented from leaving that country ;’’ 
a copy of that letter is annexed hereto as Exhibit D. 


13. On August 12, 1955 I wrote the Secretary of State, 
the defendant herein, a letter on this subject, a copy of 
which is annexed hereto as Exhibit E. This was responded 
to by Assistant Secretary of State Morton on September 
2, 1955; a copy of his letter is annexed hereto as Exhibit F. 


14. On February 16, 1956 I received a passport No. 
850376, limited to a period of one year. The reason for 
this limitation was undoubtedly our correspondence on the 
subject of travel to China, as appears from the Depart- 
ment’s letter of July 11, 1956, a copy of which is annexed 
hereto as Exhibit G. (The passport was later normally 
extended.) 
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15. On December 30, 1956 I received another invitation 
from Mr. Chu Tu-nan, President of the Chinese People’s 
Association for Cultural Relations, again inviting me to 
lecture at the University of Peking. Mr. Tu-nan stated 
with respect to the University authorities: ‘‘They welcome 
any course you may wish to give, including American 
literature and Latin-American literature, and hope you 
can give as many lectures as possible.”’ 


16. Accordingly, on June 7, 1957, I again wrote to the 
Secretary of State advising him of my desire to travel 
to China and the reasons therefor; a copy of that letter 
is annexed hereto as Exhibit H. The Secretary’s refusal 
was conveyed to me by a letter dated June 21, 1957, signed 
by Assistant Secretary of State Andrew Berding; a copy 
of that letter is annexed hereto as Exhibit L. 


17. After the Chinese invitation was repeated, I wrote 
to Assistant Secretary of State William B. S. Lacy on 
November 13, 1957, the letter annexed hereto as Exhibit J. 
I pointed out the Secretary’s recent decision to permit 
certain newspapers and agencies to send their correspond- 
ents into China. I received a response under date of 
December 4, 1957 from Mr. Roderick L. O’Connor, Admin- 
istrator of the Bureau of Security and Consular Affairs. 
A copy of this letter is annexed hereto as Exhibit K. Mr. 
O°’Connor wrote me again on December 20, 1957 indicating 
that the Department of State was adamant in its position; 
a copy of that letter is annexed hereto as Exhibit L. 


18, Following the decision in the United States Supreme 
Court in Rockwell Kent and Walter Briehl v. John Foster 
Dulles, my counsel, Leonard B. Boudin, met with Mr. 
O’Connor for the purpose of renewing my request for 
passport facilities. This was confirmed by Mr. Boudin’s 
letter of August 21, 1958 to Mr. O’Connor, a copy of which 
is annexed hereto as Exhibit M. Mr. O’Connor replied 
under date of August 28, 1958. A copy of his letter is 
annexed hereto as Exhibit N. 
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19. It was and is my intention, in my portrayals of the 
great writers of our country, Whitman, Thoreau, Melville, 
Emerson, et al., to strive to acquaint the Chinese with our 
great American traditions. 


20. I find it hard to justify the State Department’s 
refusal to let me accept the Chinese invitation to deliver 
a course of lectures at the University of Peking. Under- 
lying this refusal is the premise that our Government has 
the right, for undivulged reasons of international policy, 
to interfere with the free cultural activities of its citizens 
at home or abroad. This ‘‘right’’ is, of course, taken for 
granted by an authoritarian state. It contradicts—if con- 
tinued it would destroy—the very essence of our demo- 
cratic system, which our Constitution framed and was 
intended to safeguard, 


21. As a matter of fact, freedom of cultural relations 
between members of different countries long antedates 
political democracy, and underlies it. Without it, there 


would have been no Europe; without it, there would have 
been no China (once a chaos of warring states) ; without it, 
no Constitution such as ours could have been conceived. 
The right of intellectuals to communicate, even when their 
respective states are at war, was not challenged. There- 
fore, the potential of peace and understanding between 
peoples was preserved. If Mr. Dulles realized the danger- 
ous implications of his policy of intellectual blockade to- 
ward China, he would be horrified. 


22. This is no academic question. The Chinese are about 
a quarter of the whole human race, and the oldest of all 
living civilizations. Can we possibly know too much about 
them? Can we safely throw away any chance of telling 
them directly about us? Whether I go to China is of little 
importance to the world. I act simply because I happen to 
represent a principle whose defense I judge to be a neces- 
sary public service to my country. But we have in our 
country some of the world’s greatest sinologists. They 
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too are not permitted to go. A State Department with a 
vital policy would be urging them to go to China. 


93. If I went to China, what would happen? I would 
say what I wanted to say about America. Would I be 
stopped by the authorities who invite me? That would 
argue a stupidity on their part, which they have not re- 
vealed. I would write articles—probably a brief book—on 
what I felt and found. This would be a humble contribu- 
tion to that understanding of Asia upon which depends 
the West’s survival, with all our supreme values. 


24. One of my tasks would be to report on what I found 
in the many Spanish and Portugnese-language papers 
from the United States of America south to Argentina and 
Chile, who, regularly print my “eolumn’’, which is not 
‘news’? so much as interpretation of news. By not giving 
me a passport to China, Mr. Dulles is thus interfering 
with the press of all America. As a mere matter of inter- 
American relations, this seems something short of wisdom. 


25. The peace without which we shall all perish requires 
the circulation of ideas and of knowledge free and unim- 
peded like the circulation of the blood in a healthy organism. 
This is a deeper activity than polities; and upon it cre- 
ative politics depends. 


Watno Frank 
Waldo Frank 


Sworn to before me, this 
6th day of November, 1958. 


Notary Public 


Sorpmm Epwix 
Notary Public, State of New York 
No. 24-6153600 
Qualified in Kings County 
Commission Expires March 30, 1960 
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EXHIBIT A 
THE BOOKS OF WALDO FEANK 
Translations 
Novels Spanish French German usstan 


The Unwelcome Man (1917) 

The Dark Mother (1920) 

City Block (1922) 

Rahab (1922) 

Holiday (1924) 

Chalk Face (1925) 

The Death and Birth of David 
Markand (1934) 

The Bridegroom Cometh (1938) 

Summer Never Ends (1940) 

Island in the Atlantic (1946) 

The Invaders (1948) 

Not Heaven (1953) 


Cultural Criticism 


x 


HHHK 


HHHHHKH 


Our America (1919) 
Virgin Spain (1926) 
Rediscovery of America (1929) 


Primer Mensaje ala America Hispana (not in Eng.) 
x 


HHHHK 


America Hispana (19: 


Dawn in Russia. (1932) 
Chart for Rough Water (1940) x 
In the American Jungle (1937) x 
South American Journay (1943) x 
Ustedes y Nosotros: Nuevo Mensaje a Ibero-America 
The Jew in Our Day 
Birth of a World x 
Re-Diseovery of Man: A Memoir and 
a Methodology of Modern Life 


Literary Criticism 


Art of the Vieux Colombier (1917) 
Salvos (1926) 
Time Exposures (1927) 


Adventures in the Arts 

Cine (by Jean Toomer) 

Play of Moliere 

Maneela, by Aznilda 

Days of Wrath, by Malraux 
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EXHIBIT B 


NEWSPAPERS FOR WHICH PLAINTIFF IS 
REGULAR CORRESPONDENT 


EL DIARIO DE NUEVA YORK, New York 

LA OPINION, Los Angeles, Calif. 

PRENSA LIBRE, Havana, Cuba 

DIARIO DE YUCATAN, Merida, Mexico 

EL SOL DE TAMPICO, Tampico, Mexico 

EL PORVENIR, Monterrey, Mexico 

EL HERALDO, Chihuahua, Mexico 

EL FRONTERIZO, Ciudad Juarez, Mexico 

EL DIARIO DE NUEVO LAREDO, Nuevo Laredo, Mexico 
LA HORA DOMINICAL, Guatemala, Guatemala 
EL DIARIO DE HOY, San Salvador, El Salvador 
EL PUEBLO, Tegucigalpa, Honduras 

LA ESTRELLA DE PANAMA, Panama, Rep. de Panama 
EL UNIVERSAL, Caracas, Venezuela 

EL TIEMPO, Bogota, Colombia 

EL UNIVERSO, Guayaquil, Ecuador 

DIARIO DEL ECUADOR, Quito, Ecuador 

EL DIARIO, La Paz, Bolivia 

DEMOCRACIA, Buenos Aires, Argentina 

O GLOBO, Rio de Janeiro, Brazil 

A TRIBUNA, Santos, Brazil 

EL MERCURIO, Valparaiso, Chile 


EXHIBIT C 


Truro, Massachusetts 
July 21, 1955 


Chief of Passport Division 
Department of State 
Washington, D. C. 


My dear Mrs. Knight: 


I have received an invitation from the Department of 
Cultural Relations of the Foreign Office in Peiping to come 


17 


to China to participate in a celebration of Walt Whitman 
in this centennial year of the first publication of ‘‘Leaves 
of Grass;’’ and to lecture on the American poet at the 
Chinese universities and before groups of Chinese intel- 
lectuals. This is to be part of exercises honoring the 
anniversaries also of Schiller, Andersen, Montesquieu and 
Cervantes; and is to take place early in October of this 
year. I am informed that I should start my journey about 
September 10th. 


I have accepted this invitation, and therefore ask for a 
renewal of my passport. I am told that the State Depart- 
ment has been reluctant to issue passports to Americans 
wishing to visit China. I feel, however, that permission 
should be granted to me, for two general reasons. 


(1) The assignment, which is purely cultural and edu- 
cational, ean result only in good, by improving the knowl- 
edge of American culture among the Chinese people. My 
qualifications for this work, I hope, are evidenced by my 
career as a writer, and by the important cultural relations 
I have had for many years with Europe, and particularly 
with Latin America. (In this latter connection, may I 
refer you to my activities in South America, supported by 
our State Department, during the last war; and to the 
book published by The Spanish Institute of the United 
States at Columbia University, New York, entitled, ‘‘Waldo 
Frank in America Hispana.’’) 


(2) This task of interpretation of America to China 
will be a natural sequence of my work of several decades 
as a professional writer. Quite aside from its value in 
the field of cultural relations, it is my right as an American 
citizen in good standing to be permitted to fulfill this 
work—as recently established by a high Court decision. 


I realize, of course, that there could easily be delays in 
clearing my passport for an unusual purpose. But you 
will readily understand that any such delay would prove 
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fatal to the entire undertaking. May I therefore respect- 
fully ask that you give me your decision promptly? In 
ease some specific regulation in your office prevents you 
from granting my application, I intend at once to take the 
matter up directly with the Secretary of State. And for 
this I should need as much time as possible. 


Since my last contact with the Passport Office was over 
three years ago, it might save time if I refer you to your 
file ‘““F-130—Frank, Waldo David.’’ On that occasion 
(my last trip to Europe) there was a delay in my clearance. 
Before it could be completed, I was given a temporary 
passport which was later extended, on Mrs. Shipley’s in- 
struction, by the American Consul at Florence, so that I 
could proceed to Austria, Germany, France and Britain. 
To explain briefly what happened, I enclose a copy of a 
letter by Mrs. Shipley to former Attorney General Francis 
Biddle, who was kind enough to help expedite things for me. 


I hope that you will cooperate with me by letting me 
hear from you promptly. Iam ready, of course, to answer 
any questions you may care to ask. If it will save time, 
perhaps you might phone me collect at Wellfleet 9-3700 
(Cape Cod, Massachusetts). Or, if needed, I could come 
to Washington. 


With thanks in anticipation of a prompt word from you, 
Iam 


Respectfally yours, 


Watpo Frank 
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EXHIBIT D 


DEPARTMENT OF STATE 
WASHINGTON 
Aug 2 1955 
In reply refer to 
F 130-Frank, Waldo David 


Mr. Waldo David Frank, 
Truro, 
Massachusetts 


Dear Mr. Frank: 


The Department has received your letter of July 21, 
1955 in which you stated that yon have received an invita- 
tion from the Department of Cultural Relations of the 
Foreign Office in Peiping to come to China to participate 
in a celebration. 


You are informed that the Department is unwilling to 
grant you passport facilities for your proposed travel in 


view of its policy not to grant passports to American citi- 
zens who desire to travel to Communist China. In this 
connection you are informed that the Department is unable 
to extend protection to American citizens in China and so 
far has been unable to obtain the release of many Americans 
who are prevented from leaving that country. 


Sincerely yours, 


/3/ Frances G. Knicut 
Frances G. Knight, 
Director, Passport Office. 
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EXHIBIT E 


Truro, Massachusetts 
August 12, 1955 


The Honorable John Foster Dulles 
Secretary of State 
Washington, D. C. 


Dear Mr. Secretary: 


I have been invited by the Department of Foreign Cul- 
tural Relations of the Peiping Government to go to China 
to speak at the Chinese universities and before other groups, 
on Walt Whitman and aspects of our literature; and to 
take part in ceremonies to be held in Peiping this October, 
celebrating the anniversaries of great Western writers, 
among them (besides Whitman), Montesquieu, Schiller, 
Cervantes—all to be represented by authors of their respec- 
tive countries. 


I at once wrote to Mrs. Knight, Chief of the Passport 
Division, explaining the circumstances and asking for 
rt. Mrs. Knight replied with a 

) “the Department is unwill- 

erican citizens who desire to 


Americans who are prevented from leaving that country.”’ 


I take the liberty of appealing to you, Sir, against this 
decision which seems to me in this case to be clearly against 
the best interests of the United States. Here is an un- 
solicited gesture of rapprochement on the part of the 
representatives of the Chinese people, on 2 purely cultural 
level. Here is an opportunity offered to a non-Communist 
American writer, with a long record of active cultural 
relations with Latin America and Europe, to explain to 
the Chinese intellectuals the major spiritual and cultural 
values of the United States. My participation in these 
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lectures and ceremonies and in informal talks could be an 
eloquent response in factual good will to the good will 
that underlies the invitation. The Chinese press has 
undoubtedly announced my invitation and provisional ac- 
ceptance subject to receiving my passport. The absence 
of an American spokesman at ceremonies where writers 
from the leading nations of Europe will be present would 
surely be taken as an eloquent symbol of the refusal of 
our country to participate in this act of spiritual and 
intellectual communication. 


I accepted this assignment because I feel it my duty to 
do so, as I felt it my duty in the last war to lecture in 
Latin America (with the active support and approval of 
Under Secretary of State Sumner Welles and of the 
State Department). Surely anything that can be done 
to prepare future good relations with the Chinese people 
is an American’s duty today. Your recent utterances, to- 
gether with those of the President and Senator George, 
hearten me to believe that the State Department will judge 


this assignment to be in line with your basic policy. 


The argument of Mrs. Knight about the State Depart- 
ment’s inability to protect American citizens in China is 
not cogent in this case, since I would be the guest of the 
Chinese government. However, as in my 1942 mission 
to Latin America, if there is any personal hazard involved, 
I gladly and entirely assume responsibility for it. All I 
ask of the State Department and of you is that you do 
not bar my accomplishment of a task clearly in the public 
interest and in line with my literary activities of many 
years. 


I am aware that in a certain sense we are ‘‘at war’’ 
with the Peiping Government. But you know, Sir, that 
until the nineteenth century intercourse between Euro- 
pean intellectuals and scientists went on, even when their 
respective nations were formally at war. Such exchange 
sustained the basic relations between the peoples and 
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helped to restore normal intercourse. Tf the State Depart- 
ment hopes for the eventual positive friendship of the 
American and Chinese peoples, surely anything that helps 
make the Chinese aware of our deepest cultural and spirit- 
ual values can only advance this important purpose. 

According to advices I have received, I would have to 
leave for China not later than September 20. There is 
little time. May I therefore beg of you to give me your 
decision at your earliest convenience? Of course, if you 
or anyone you designate should wish to question me per- 
sonally, I am at your command. 


Respectfully yours, 


Watpo Frank 


EXHIBIT F 


DEPARTMENT OF STATE 
WASHINGTON 


September 2, 1955 


In reply refer to 
CA 


Dear Mr. Frank: 


I refer to your letter of August 12 to the Secretary of 
State concerning your desire to obtain a passport valid 
for travel to Communist China. I regret to inform you 
that no exceptions are made to the Department’s policy 
of invalidating passports for such travel under present 
conditions. You may be assured that this policy, to which 
the conduct of the Chinese Communists has left us no 
alternative, was adpoted with reluctance and in the hope 
the Chinese Communists might in the future somehow be 
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impelled to adopt standards of behavior guaranteeing a 
measure of safety for Americans in areas under their 
control. 


A number of innocent Americans, including workers 
in cultural fields, are unjustly detained in Communist 
China. Some of them continue to suffer imprisonment 
and inhumane treatment despite strenuous efforts of the 
United States to obtain their release. So long as these 
unfortunate Americans are held by the Chinese Commu- 
nists, the United States cannot condone further travel 
by American citizens in areas under Chinese Communist 
control, 


The Department is fully aware of the need for and the 
importance of cultural intercommunication between peo- 
ples. However, cultural exchange can take place fruitfully 
only on the basis of the acceptance by the parties concerned 
of certain mutually binding standards of behavior provid- 
ing a necessary minimum of protection for the rights and 
safety of the individuals carrying on the exchange. This 


is a principle which should not be sacrificed or debased 
by its application only on a case-by-case basis, according 
to the Department’s guess as to the degree of danger, 
or the individual’s avowed willingness to run the personal 
risk involved. 


Compromise on this matter would not be a step in the 
direction of positive friendship; it would serve rather to 
perpetuate one of the major barriers to the restoration of 
the traditional friendly intercourse between the American 
and the Chinese peoples: —the continued refusal of the 
Chinese Communist regime to abide by accepted stand- 
ards of international behavior in the treatment of Ameri- 
cans traveling or residing in territories under its control. 


Gestures of ‘good will”? or expressions of interest in 
American culture on the part of the Chinese Communists 
cannot substitute for their acceptance of humane stand- 
ards in the treatment of Americans in their power. 
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I hope that I have made the Department’s position in 
this matter a little clearer. The present policy of invalidat- 
ing passports for travel to Communist China is not arbi- 
trary, but is based on a just and reasonable principle, one 
which ought to be acceptable to the Chinese Communists, 
if their protestations of good will are sincere. 


Sincerely yours, 


/s/ Txurston B. Morton 
Thurston B. Morton 
Assistant Secretary 


EXHIBIT G 


DEPARTMENT OF STATE 
WASHINGTON 
In reply refer to Jul 11 1956 
¥130 Frank, Waldo David 


Mr. Waldo Frank, 
Box 978, 
Truro, Massachusetts. 


Dear Mr. Frank: 


Passport No. 850376 which was issued to you on Feb- 
ruary 16, 1956 was limited to a period of one year because 
of the Department’s continuing interest in your foreign 
travel. At such time as you may desire to travel abroad 
after February 15, 1957, please inform the Passport Office 
of your travel plans and consideration will be given to 
the extension of your passport. 


I am sorry for the delay in answering your letters 
regarding this matter. 
Sincerely, 
/s/ Frances G. Knicut 


Frances G. Knight 
Director, Passport Office 
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EXHIBIT H 


Truro, Massachusetts 
June 7, 1957 


Hon. John Foster Dulles 
Secretary of State 
Washington, D. C. 


Dear Mr. Secretary: 


In the summer of 1955 I received an invitation from 
Chu Tu-nan, President of ‘‘The Chinese People’s Associa- 
tion for Cultural Relations with Foreign Countries,”’ to 
come to China and to lecture on Walt Whitman at the 
University of Peking. Having been refused the use of 
my passport for this purpose by Mrs. Knight of the Pass- 
port Office, I wrote to you personally (August 12, 1955), 
giving my view of why this decision appeared to me to be 
contrary to the best interests of our country. I received, on 
September 2, a most courteous and explicit reply from 
Assistant Secretary Thruston B. Morton, confirming Mrs. 
Knight’s refusal; and therewith I dropped the matter. 


Now I have again received a letter from the same source, 
inviting me to come to China for a period of two months 
or more, to deliver a series of eight or ten lectures on 
American literature at the University of Peking. I feel 
strongly that I should be permitted to accept this oppor- 
tunity to acquaint the intellectuals of China with our great 
literary tradition and to bring back my impressions of 
the Chinese people to America. I recognize the negative 
arguments outlined by Mr. Morton in his letter; but I 
believe there are far more cogent reasons for permitting 
me to go. 


This invitation comes to me, doubtless, because of the 
reputation of my books in interpretation of peoples and 
of cultures. The men who invite me must know, since 
they have read my work, that I am, and have been, for 
decades an articulate opponent of Marxist philosophy and 
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of Communism, and a devoted interpreter of Western 
spiritual and intellectual values. I cannot believe that 
Mr. Chu and his associates are so naive as to think they 
can ‘‘brain-wash’? me into becoming an apologist for 
dictatorship of any kind; but probably they count on my 
coming in a sympathetic frame of mind toward the Chinese 
people. Inviting me to lecture in China and to learn to 
know something of present-day China, they are really 
engaging me to continue in what has been a constant phase 
of my life-work. I do not think that the Department of 
State of my own country should bar this continuance of my 
activities, as an author and cultural critic. 

This invitation appears to me to be an attempted gesture 
of friendship on a purely non-political level from the 
Chinese to the American peoples. Perhaps the gesture 
is insincere. The only way to find out is to accept it. 
The present want of diplomatic relations with China makes 
such informal exchanges as this all the more urgent. 

The indirect social-political implications of such an ex- 
change of views as this visit would procure, could be im- 
portant. China is the home of nearly one quarter of the 
human race. Any added insight into the psychology and 
spirit of this vast unit of mankind must surely be an asset 
to our country in its present perilous position of world- 
leader. To reject any such contribution is a dangerous 
attitude indeed, whatever our relations with China in the 
future. It could be fatal, if we are to prepare for that 
indispensable peace whose basis must be mutual under- 
standing. 

I realize, Sir, that this letter is an inadequate statement 
of a highly complex situation. I would welcome, and be 
honored by, the opportunity to discuss it with you per- 
sonally, at your convenience: to explain to you fully my 
attitude in this matter and my reasons for deeming it my 
duty, as an American, to do what I can to fulfill this 
engagement. 

Respectfully yours, 


WF :jk Waxpo Frank 
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EXHIBIT I 


Address Official Communications to 
The Secretary of State 
Washington 25, D. C. 


DEPARTMENT OF STATE 
WASHINGTON 


June 21 1957 


Mr. Waldo Frank, 
Truro, 
Massachusetts. 


Dear Mr. Frank: 


With reference to your letter of June 7 concerning your 
desire to travel to Communist China, I am writing to 
inform you that the policy of the Department of State 
not to issue passports valid for travel to Communist China 
remains unchanged. This policy has been applied equally 
to all American citizens. 


The denial of passports valid for travel to Communist 
China is not based on any desire by the Department of 
State to impede the flow of information between the Chinese 
and American peoples or to prevent the development of 
mutual understanding. The reason why Americans are 
not permitted to travel to Communist China, beyond the 
reason we do not have diplomatic relations with it, stems 
from fundamental United States foreign policy consider- 
ations. These were summarized by Deputy Under Sec- 
retary Robert D. Murphy on Apirl 2, 1957 before the 
Senate Foreign Relations Committee as follows: 


(1) A state of unresolved conflict exists between 
the United States and the United Nations on the one 
hand and Communist China on the other. The Armi- 
stice, signed in 1953, was to continue until a political 
settlement was reached. No such settlement has ever 
taken place, owing to the refusal of the Chinese 
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Communists to consider any terms acceptable to the 
United Nations. The National Emergency, proclaimed 
by the President at the time of the original Communist 
attack in Korea, is still in effect. All trade and finan- 
cial transactions with Communist China are prohibited 
by United States laws and regulations. In time of war, 
travel in enemy territory is denied to United States 
citizens. In the present state of national emergency, 
travel to Communist China is similarly denied.”’ 


“©(2) The Communist Chinese threat against the 
Republic of China, with whom the United States has 
a Treaty of Mutual Defense, remains clear and present. 
The Chinese Communist build-up on the mainland 
opposite Formosa continues. They have specifically 
refused to enter into any agreement renouncing the 
use of force in the Formosa area. Under such condi- 
tions the United States believes that mainland travel 
by its citizens is unwise.”” 


<¢(3) Since the United States does not recognize the 
Chinese Communist regime, normal diplomatic and 
consular protection for United States travellers there 
cannot be extended. This situation is highlighted by 
the fact that the Chinese Communists have taken, and 
are still holding, political hostages. Here is strong 
evidence of the need for such protection. Even if the 
citizen applying for a passport would waive his right to 
such protection, the Government must extend it to the 
limit of its capabilities.” 


‘¢(4) The Chinese Communist regime, which came 
to power by armed insurrection, has consolidated that 
power by a series of lawless acts. These include in- 
vasion of North Korea and attack on United Nations 
forces there, and illegal imprisonment of American 
citizens without trial. It also includes flagrant viola- 
tion of the Korean armistice agreement by the intro- 
duction of new weapons and aircraft in North Korea 
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and, as we have seen, it includes the continuing build- 
up of forces on the mainland opposite Formosa. In 
all these instances, the opinion of the rest of the world 
has been cynically disregarded. Now Communist 
China seems to feel the need for respectability and 
acceptance into the family of nations. One of the 
requisites of such respectability is the establishment 
of trade relations and cultural exchanges with the 
United States. The prerequisite thus is a relaxation 
of United States travel restrictions.”’ 


“The wish of the Chinese Communists for greater 
respectability has been confirmed in the series of meet- 
ings at Geneva between United States Ambassador U. 
Alexis Johnson and Communist Chinese Ambassador 
Wang Ping-nan, which began on August 1, 1955. It 
was there that the Chinese Communists agreed that 
all American citizens in their country so desiring 
should be allowed to return to the United States and 
undertook to facilitate that return. Despite this un- 
equivocal commitment of September 10, 1955, six 
United Statees citizens are still held prisoners. Am- 
bassador Johnson has taken the firm position that 
the cultural exchanges and visits by newspapermen 
now desired by the Chinese Communists could not be 
considered while United States citizens were still held 
prisoner. To do so might well destroy their last 
chance for freedom and would most certainly be giving 
in to a form of blackmail.”’ 


“Tt ig also necessary, of course, to consider the 
effect upon our friends and allies should the United 
States yield under such pressure. Confidence in our 
determination to resist the aggressive designs of Com- 
munism would be weakened. The position of leader- 
ship which we have accepted would be seriously under- 
mined. It would be most difficult for us to urge 
others, many of whom must depend in part on our 
strength, to stand unafraid and unflinching before 
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Communist threat. It is well known that this threat 
often takes the form of economic and cultural pene- 
tration.’ 


For these reasons the Department of State is unwilling 
to sanction travel by American citizens to Communist 
China at this time. The matter will, of course, be reviewed 
when, through constructive actions on the part of the 
Chinese Communists, including the release of the American 
prisoners, a new situation is created. 


The Chinese Peoples Association for Relations with 
Foreign Countries, which has invited you to visit Com- 
munist China, is an official agency of the Chinese Commnu- 
nist regime. The invitation appears to be part of the 
Peiping regime’s broad campaign to advance its prestige 
and influence rather than a non-political gesture. 


I have spent a great deal of time and thought on this 
matter—indeed may of us have—and would be pleased to 


discuss it further with you should you so wish, and to 
see that you receive the full thinking of the officials 
concerned. 


Sincerely yours, 


For the Secretary of State: 


/s/ AxvEEw BEEDING 
Andrew Berding 
Assistant Secretary 
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EXHIBIT J 
November 13, 1957 


Ambassador Wm. S. B. Lacy, 
Department of State 
Washington, D. C. 


Dear Mr. Ambassador, 


I have again been invited by the Chinese People’s Asso- 
ciation for Cultural Relations with Foreign Countries 
(Chu Tu-nan, President) to go to China to give a course 
of lectures on American Literature at the University of 
Peking. I am assured, during my several months’ visit, 
that I will have full opportunity to travel in China, to 
talk with representative men, and to study the Chinese 
people. These impressions would be the material of 
articles that would appear in the U.S.A.; also in a large 
group of Latin American newspapers published from 
Puerto Rico, Cuba, Mexico, Venezuela, Colombia, et al., 
southward to Chile and Uruguay. And I should also write 
a book which would probably reach a large public, not 
only in the Americas but as well in Europe. 


On each of two earlier occasions, when I received a 
similar invitation, I wrote to Mr. Secretary Dulles (Aug. 
12, 1955), (June 7, 1957); and I received replies respec- 
tively from Ass’t. Secretary Thurston B. Morton (Septem- 
ber 2, 1955) and Assistant Secretary Andrew Berding 
(June 21, 1957), setting forth the State Department’s 
reasons for not validating my passport for travel to 
Communist China. 


I appreciate the tactical reasons given in these letters. 
But I feel very strongly that there are other reasons more 
comprehensive, more deeply rooted in the world situation 
and in the realities of our relations with the Chinese peo- 
ple, which should move the department to change its deci- 
sion in my case. Some of my reasons I have already 
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discussed in my letters mentioned above, which I presume 
are on file. I am convinced, however, that the case can 
be clarified far better in a conversation, since it involves 
questions beyond the scope of the State Department’s 
reasons for a negative answer. Therefore, I greatly appre- 
ciate, Mr. Ambassador, your offer to bring the matter to 
the Secretary’s personal attention. 


In his tentative permission to several newspapers and 
agencies to send their correspondents into China, Mr. 
Dulles has already recognized the American people’s right 
to direct information about China. My testimony would 
not be ‘‘spot-news’’; it would deal with the life of the 
people rather than with politics. I cannot conceive of 
the Secretary’s judging that this kind of cultural analysis 
and portrayal is less important today when basic misunder- 
standings of peoples hold us at the brink of war. Nor 
can I readily believe that the newspapers of Latin Amer- 
ica, which would surely print my articles, merit, in the 
mind of Mr. Dulles, less consideration than the American 
press. 


My books interpreting cultures and peoples, which have 
won recognition in many parts of the world, must be the 
cause of this invitation to visit China and to lecture there. 
I might argue that the State Department should not 
deprive me of my right to carry on my life work. But 
I prefer to base my claim on the score of a possible and 
erucial service: better understanding between our own 
people and the vast hordes of Asia. The enterprise would 
entail great effort on my part; it would mean a sacrifice 
of energy and time. Surely, I should not be thwarted in 
the performance of this labor, which is a duty, by the 
Government of my own country! 


But I recognize the complexity—the different levels—of 
the problem; therefore, how much more satisfactorily it 
could be discussed in a personal talk. Hence my gratitude 
to you, Mr. Ambassador, for expressing your willingness 
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to take the matter up directly with Mr. Dulles, toward the 
possibility of his giving me a personal hearing. 


With my thanks, I am 
Faithfully yours, 
Watno Frank 


P.S. I will be glad to give you a complete list of the 
Spanish language papers which regularly publish my con- 
tributions. 


EXHIBIT K 


DEPARTMENT OF STATE 
WASHINGTON 


December 4 1957 
Dear Mr. Frank: 


In view of the Secretary’s extremely heavy schedule, 
Ambassador Lacy was unable to arrange for you to dis- 
cuss with him your desire to visit Communist China in 
response to the renewed invitation which you mention in 
your letter of November 13. He has asked me, therefore 
to reply to your letter. 


I know you are familiar with our general policy on travel 
by Americans to Communist China. You have probably 
also read that portion of the Secretary’s speech of June 
98 at the Lions International convention in San Francisco 
in which he speaks of the Chinese Communists’ eagerness 
to develop ‘‘cultural exchanges”? with this country: ‘‘They 
want this relationship with the United States primarily 
because, once that example were given, it would be difficult 
for China’s close neighbors not to follow it. These free 
nations, already exposed to intense Communist subversive 
activities, could not have the cultural exchanges that the 
Communists want without adding greatly to their danger.”’ 
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In the circumstances, I do not see how the Department 
could grant you a passport for the travel you propose. 
However, the problem is, as you say, @ complex one involv- 
ing considerations of substance in regard to our policy 
toward Communist China, and I believe it can be better 
explored in a conversation than in this letter. I have 
brought your letter to the attention of Mr. Walter S. 
Robertson, Assistant Secretary for Far Eastern Affairs, 
who would be glad to discuss the matter with you at any 
convenient time. 


Sincerely yours, 


/s/ Roveric L. O’Cornor 
Roderic L. O’Connor 
Administrator 
Bureau of Security and Consular Affairs 


Enclosure: 
Secretary’s speech of June 28, 1957. 


Mr. Waldo Frank, 
259 W. 12 Street, 
New York 14, New York 


EXHIBIT L 


DEPARTMENT OF STATE 
WASHINGTON 
December 20 1957 
Dear Mr. Frank: 


I appreciate your courtesy in stating frankly in your 
letter of December 10 that you would desire to discuss 
your case with Assistant Secretary Robertson only in 
the event the Department’s position in regard to your pro- 
posed travel to Communist China remained open. I shall 
be equally frank and tell you that the decision not to 
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grant you a passport unrestricted as regards travel to 
Communist China still stands. 


Let me say again that the Department fully understands 
the reasons for your desire to accept the invitation to 
visit Communist China, but believes that the opposed 
considerations of foreign policy, which have been outlined 
to you in previous correspondence, are overriding. Mr. 
Robertson of course remains ready to discuss with you 
in greater detail the reasons for the Department’s posi- 
tion, should you wish to come to Washington. 


Sincerely yours, 


/s/ Rovzzic L. O’Connok 
Roderic L. O’Connor 
Administrator 
Bureau of Security and Consular Affairs 


Mr. Waldo Frank, 
259 W. 12 Street, 
New York 14, New York. 


EXHIBIT M 


RABINOWITZ & BOUDIN 
25 Broad Street 
New York 4, N. Y. 
Digby 4 5564 
Angust 21, 1958 

Mr. Roderick L. O’Connor 
Administrator 
Bureau of Security & Consular Affairs 
Department of State 
Washington, D. C. 


Dear Mr. O’Connor: 


I write to remind you of our recent discussion with 
respect to my client, Mr. Waldo Frank. 
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Mr. Frank, as you know, is one of the country’s greatest 
literary figures. He is also a correspondent for over 
thirty leading newspapers in Latin America. 


Mr. Prank has been invited to China to lecture on Ameri- 
can literature at the University of Peking. A copy of the 
most recent invitation is herewith enclosed. He wishes to 
accept the invitation. He would expect then to travel 
widely in China as a correspondent for the newspapers 
referred to and also to write articles for newspapers and 
magazines in this country and ultimately a book about 
his experiences and conclusions. 


I have requested that the Department remove the limita- 
tion now appearing in Mr. Frank’s passport upon its 
use in connection with travel to China. I do not believe 
that the limitation is consistent with the recent decision 
of the United States Supreme Court in Kent and Briehl 
v. Dulles, US. . In any event, Mr. Frank’s 
profession as journalist and scholar certainly qualifies 
him for inclusion in the group of journalists whose travel 
was authorized by the Department some months ago. 


May I have your early reply. 


Sincerely yours, 
Lzonagp B. Bouprn 


EXHIBIT N 


DEPARTMENT OF STATE 
WASHINGTON 


August 28, 1958 
Dear Mr. Boudin: 
I have received your letter of August 21, 1958 concern- 


ing your client, Mr. Waldo Frank, and his desire to accept 
an invitation from the University of Peking, extended by 
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the Chinese People’s Association for Cultural Relations 
with Foreign Countries, to lecture on American literature. 


With regard to your request for validation of your 
client’s passport for travel to Communist China, you are 
informed that it continues to be United States policy not 
to authorize travel by its citizens to Communist China. 
This policy is based primarily on the fact that a state of 
unresolved conflict still exists between the United States 
and Communist China stemming from that latter’s aggres- 
sion against the United Nations in Korea, that no diplo- 
matic or consular protection can be accorded Americans 
traveling in Communist China, and that Peiping continues 
to hold American citizens in jail as political hostages. 


Moreover, since the Chinese Communists clearly desire 
travel by selected American citizens to further their own 
political propaganda interests, it is considered that United 
States policy would not be served by this travel. Excep- 
tions to this policy have been made on only four occasions 
when compelling considerations of national interest so 
dictated. After due consideration of your request, I re- 
gret that it would not be possible to make an exception 
in Mr. Frank’s case. 


In your letter you state ‘‘I have requested that the 
Department remove the limitation now appearing in Mr. 
Frank’s passport upon its use in connection with travel 
to China. I do not believe that the limitation is consistent 
with the recent decision of the United States Supreme 
Court in Kent and Briehl v. Dulles, U. S. 116.” 


As I recently informed you in a discussion concerning 
your client, the Department does not believe that the 
Supreme Court decision to which you refer in any way 
affects the geographic restrictions of general applicability 
presently contained in United States passports. 


You further state in your letter, ‘‘In any event, Mr. 
Frank’s profession as journalist and scholar certainly 
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qualifies him for inclusion in the group of journalists whose 
travel (to and in the Chinese mainland) was authorized by 
the Department some months ago.” (Note: parentheses 
added.) 


The Department did, in August, 1957, validate passports 
for a limited group of newspapermen designated by their 
employers to permit their travel to Communist China 
contingent upon their obtaining entry permits. (See 
enclosed press release outlining the details of this action.) 


It is the Department’s opinion that Mr. Frank is not 
eligible for inclusion in the group of ‘‘reporters-foreign 
correspondents’’ who have been issued passports valid for 
travel to and in Communist China. 


Sincerely yours, 


/s/ Roveric L. O’Connok 
Roderic L. O’Connor 
Administrator 
Bureau of Security and Consular Affairs 


Enclosure: 


Press Rlease No. 473, 
dated August 22, 1957. 


(Filed January 12, 1959) 


Answer to Complaint 
Now comes the defendant, John Foster Dulles, Secre- 
tary of State, and in answer to the complaint herein 
filed, says: 
First DEFrENnsE 


The complaint fails to state a claim upon which relief 
may be granted. 
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Szconp DErEnse 


The Court lacks jurisdiction over the subject matter 
of the complaint. 


Turmp DEFENSE 


The conduct and exercise of foreign relations of the 
United States resides in the Executive Branch of the 
Government. Within the reasonable and proper exercise 
of foreign relations, the President of the United States 
may properly restrict the travel of citizens to designated 
geographical areas of the world when necessitated by 
foreign policy considerations. 


Fourta DEFENSE 
Answering specifically the allegations contained in the 
numbered paragraphs of the complaint, defendant avers: 


1. Defendant asserts that inasmuch as the allegations 
contained in paragraph 1 of the complaint state con- 


clusions of law, he is not required to plead respon- 
sively thereto, but if he were required to reply he 
would deny the conclusions of law therein. 


2. The defendant denies the allegations contained in 
paragraph 2 of the complaint, except the defendant 
admits that he is the Secretary of State of the United 
States and that, as Secretary of State, he alone is 
authorized to grant and issue, or refuse to grant and 
issue, passports under such ruine. as the President 
designates. 


3. Defendant admits that plaintiff is a citizen of the 
United States. The defendant is without knowledge 
or information sufficient to form a belief as to the 
truth of the other allegations contained in paragraph 
3 of the complaint. 


4. Defendant admits the allegations contained in 
paragraph 4 of the complaint, except that plaintiff 
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actually received his passport on February 16, 1956, 
and not on February 16, 1958 as alleged in the 
complaint. 

5. Defendant denies the allegations contained in 
paragraph 5 of the complaint. 


6. Defendant is without knowledge or information 
sufficient to form a belief as to the truth of the 
allegations contained in paragraph 6 of the complaint. 


7. Defendant admits that plaintiff requested the 
defendant to permit the plaintiff to use his said pass- 
port for the purposes of departing from the United 
States and travelling to and in China. The defendant 
is without knowledge or information sufficient to form 
a belief as to the truth of the other allegations con- 
tained in paragraph 7 of the complaint. 


8. Defendant admits the allegation contained in 
paragraph 8 of the complaint except to state that 


there has been only one continuing denial of plain- 
tiff’s application. 

9. Defendant admits the allegations contained in 
paragraph 9 of the complaint. 


10. Defendant asserts that inasmuch as the allega- 
tions contained in paragraph 10 of the complaint state 
conclusions of law, he is not required to plead respon- 
sively thereto, but were he required to plead thereto 
he would deny the allegations. 


11. Answering paragraph 11 of the complaint, de- 
fendant admits that the plaintiff made demand upon 
him to validate his passport for the purpose of travel- 
ing to Communist China, and further admits that such 
demand was denied. 


12. Defendant denies the allegations contained in 
paragraph 12 of the complaint. 
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Wuezerore, defendant having fully answered the allega- 
tions contained in the numbered paragraphs of the com- 
plaint, demands judgment together with costs of this suit. 


Respectfully submitted, 


F. Kimx Mapperx 
Attorney for Defendant 


Samvet L, SrRoTHER 
Attorney for Defendant 


Antuony F. CarrERKy 
Attorney for Defendant 


Attorneys 
United States Department of Justice 


(Filed January 12, 1959) 


Defendant's Answer to Plaintiff's Motion for Summary 
Judgment 
The defendant, through his attorneys, moves this Honor- 
able Court to deny the motion of plaintiff for summary 
judgment on the following grounds: 


1. The conduct and exercise of foreign relations of the 
United States is a plenary power residing in the Executive 
Branch of the Government. 


2. Within the reasonable and proper exercise of foreign 
relations, the President may properly restrict the travel 
of citizens to certain designated geographical areas of 
the world when necessitated by foreign policy consid- 
erations. 


3. The action of the Secretary of State in refusing to 
validate plaintiff’s passport for travel to Communist 
China is not an arbitrary exercise of authority, is not dis- 
criminatory, nor does it abridge plaintiff’s constitutional 


rights. 
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In support of this Answer, the Court is respectfully 
referred to the Memorandum of Points and Authorities 
and defendant’s Exhibits 1, 2, 3 and 4 attached to and 
made a part hereof. 


F. Kreg Mapper 
Attorney for Defendant 


Samvet L, SrRoTHER 
Attorney for Defendant 


Antuony F. CarFERKY 
Attorney for Defendant 


Attorneys 
United States Department of Justice 


_—_— 


Defendant’s Exhibit 1 


Hearinc BEFORE THE SUBCOMMITTEE ON THE Far Hast anD 
rue Pacrric oF THE COMMITTEE ON FOREIGN AFFAIRS 
House oF REPRESENTATIVES 
Eicuty-Firro CoNGREsS 
First Session 


March 28, 1957 


Printed for the use of the Committee on Foreign Affairs 


Statement of Hon. William J. Sebald, Deputy Assistant 
Secretary of State for Far Hastern Affairs 


Mr. Sebald. Mr. Chairman, I must confess at the begin- 
ning that I am probably here somewhat at a crossing of 
wires, if I may put it that way. I understood— 

Chairman Gordon. Is this an executive meeting? 

Mr. Zablocki. Yes, it is an executive meeting. 

Mr. Sebald. I had understood that we had sought this 
meeting primarily to meet with the subcommittee, as we did 
last year, for the purpose of discussing some of our more 
weighty problems in the Far East and to give the sub- 
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committee a general rundown, as it were, on what is hap- 
pening out there, and perhaps in some cases to seek your 
counsel and advice. 

We were about to do that when I think the telephone 
rang and we were told that you would be particularly in- 
terested in this problem of Americans going into Com- 
munist China. 

I therefore have before me a statement which I think 
embodies the reasons behind the policy, perhaps in a some- 
what sharpened version. 

I think it would be most useful to the subcommittee and 
to you, Mr. Chairman, if I were to read this, perhaps inter- 
polating occasionally as I go along, and to use this more 
or less as a basis of discussion. 

When I complete this, of course, I shall be very glad to 
enter into a general discussion, or any way you wish to 
proceed, if that meets with your approval. 

Mr. Zablocki. It does. I am sure it meets with the ap- 
proval of the entire membership. We do intend to have 
the Department, in the near future, brief the subcommittee 
on the varied and vast problems in the Far East. 

But anticipating that our time would be short this after- 
noon, this meeting was intentionally limited, Mr. Ambas- 
sador, to this one specific issue. We would be very happy 
to hear your statement. 

Mr. Sebald. I also understand, Mr. Chairman, that there 
will be a public hearing next week at which a senior De- 
partment representative will appear before the Foreign 
Relations Committee. 

If I may run through this statement, it is not too long, 
it will probably take me 10 minutes to get through it. 

The United States believes that it is not in the public 
interest for its citizens to enter or travel in Communist 
China at the present time. For that reason it does not issue 
passports valid for travel to that area. 

Although public attention has been focused recently on 
the effect of this policy on representatives of public media, 
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the Government’s refusal to authorize travel in Communist 
China has no special application to correspondents. 

The policy has been applied to other citizens without dis- 
crimination. Missionaries, scholars, educators, public offi- 
cials, relatives of imprisoned Americans, and others have 
been invited to visit Communist China or have expressed a 
desire to go there, and they uniformly have been refused 
passports for this purpose. Some of these have had rea- 
sons for travel to Communist China which they regarded as 
compelling. The special advantages or disadvantages 
which might accrue from the travel of any particular voca- 
tional group did not govern the decision on authorizing 
such travel. The decision, and the reasons for it, were 
applicable to all Americans alike. : 

Thus it must be clear that denial of passports to cor- 
respondents is not based on any desire to deny the Ameri- 
can public information about Communist China, On the 
contrary, the importance of the greatest possible flow of 
information about conditions on the China mainland is 
fully recognized. Likewise the skill, powers of observation, 
or impartiality of American correspondents were not at 
issue in the decision. The Government has raised no ques- 
tion on this score. 

So far as the Government is concerned, the issue is 
simply one of whether any American citizens should be 
issued passports valid for travel to Communist China. 

The basis for not issuing such passports is as follows: 


1. The United States and the United Nations are in a 
state of unresolved conflict with Communist China. In 
1950 the Chinese Communists attacked United States and 
United Nations armed forces in Korea. These hostilities 
resulted in more than 142,000 American casualities. An 
armistice agreement was signed in 1953 as a result of which 
we are not now engaged in active hostilities. The agree- 
ment provided that the armistice was to continue pending a 
political settlement, but no political settlement has ever 
taken place owing to Chinese Communist refusal to con- 


45 


sider any terms which the United Nations could accept. 
Therefore the situation at present is governed by an armis- 
tice. The national emergency proclaimed by the President 
in connection with the Korean conflict is still in effect. All 
trade and financial transactions with Communist China are 
prohibited by United States laws and regulations. Fur- 
thermore, under the Battle Act, United States aid is denied 
countries which trade with Communist China in strategic 
materials. Just as in time of war travel in enemy territory 
is denied to United States citizens, so in the present situa- 
tion of national emergency, travel to Communist China is 
not authorized. 


2. Communist China has threatened repeatedly to use 
armed force to take Formosa and the Pescadores, held by 
the Republic of China, with which the United States has a 
treaty of mutual defense. The Congress of the United 
States on January 29, 1955, adopted by overwhelming vote 
a joint resolution declaring that the security of Formosa 


was essential to the vital interests of the United States and 
authorizing the President to use the Armed Forces of the 
United States to protect Formosa against armed attack. 
United States naval and military forces are now deployed 
in that area. The Chinese Communists are continuing to 
build up large-scale offensive strength, both air and land, 
opposite Formosa and from time to time have reaffirmed 
their intention of taking Formosa by armed force if neces- 
sary. They have specifically refused to agree to renounce 
the use of force in the Formosa area. Under these condi- 
tions the United States deems travel of its citizens on the 
China mainland unwise. 


3. The United States does not recognize the Communist 
Chinese regime and does not maintain diplomatic relations 
with it. The United States could not, therefore, extend 
normal diplomatic and consular protection to its citizens 
who travel in the area under Chinese Communist control. 
The fact that Communist China has engaged in the practice 
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of taking, and are now holding, political hostages is clear 
evidence of the special need for such protection. As a mat- 
ter of principle, the Government must extend such protec- 
tion to every citizen to the limit of its capabilities whether 
or not the citizen would waive his right to protection. 


4. The Chinese Communist regime in Peiping came into 
power by an armed insurrection encouraged and supported 
by the Soviet Union. Thereafter it has consolidated its 
hold on the China mainland and its power through a series 
of lawless acts. Among other things it has confiscated 
United States properties without compensation; it has 
illegally imprisoned American citizens without trial or due 
process of any kind; it invaded North Korea and attacked 
United Nations forces; it defied and continues to defy 
demands of the United Nations to withdraw; it has violated 
the terms of the armistice agreement with the United 
Nations in Korea by introducing new weapons and air- 
craft into North Korea and by construction of new airfields 
and fortifications there; it has violated the Geneva accords 
by providing the material for a major military buildup in 
North Vietnam; it has refused to carry out its agreement to 
release Americans it holds in prison and has denied them 
rights granted to them by that agreement. Communist 
China has engaged in these activities with no regard for the 
opinion of the rest of the world. Now the regime appar- 
ently feels the need for respectability in the eyes of the 
world and acceptance into the family of nations as a seal 
of approval for or a sign of acquiescence in its actions. As 
a means of obtaining respectability it is attempting to es- 
tablish first of all cultural exchange and trade relations with 
the United States. Relaxation of United States travel 
restriction is a prerequisite to the achievement of this aim. 


5. On August 1, 1955, Ambassador Wang Ping-nan of 
Communist China and United States Ambassador U. Alexis 
Johnson met in Geneva for the purpose of discussing prac- 
tical matters at issue. The first matter for discussion was 
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the release of American citizens unjustly imprisoned in 
Communist jails. 

On September 10, 1955, agreed announcements were 
issued. The Communists recognized that all United States 
citizens in Communist China who desired to return to the 
United States were entitled to expeditiously exercise their 
right to return and undertook to facilitate their return. 
The announcement applied to the 19 Americans held by 
the Communists at that time. 

Despite this unequivocal commitment 8—I say, ‘‘8’’, al- 
though it was 9 up until today; 1 was released, according 
to the news ticker only today; he was released 1 day before 
his 6-year term expired—United States prisoners are still 
held in Communist jails. All efforts to persuade the Com- 
munists to honor their pledge have been unavailing. 

Instead of carrying out their commitment, the Com- 
munists sought to turn the Geneva talks to other subjects. 
They proposed cultural exchanges, and, pursuant to this 
aim of Chinese Communist policy, invited various Ameri- 
cans, including newspaper representatives, to visit Com- 
munist China. Ambassador Johnson has taken the firm 
position that this exchange could not be considered while 
the Communists were holding United States citizens in 
prison in violation of their agreed announcement. This 
position has been consistently maintained despite hints and 
suggestions from the Communists and others from time to 
time that if the United States will first permit its citizens 
to enter Communist China this will ‘‘help in settling other 
issues.”” 


6. Should the United States modify its present insistence 
that the Communists first make good their pledge before it 
can consider other issues, this would be a form of appease- 
ment. There is no assurance that any yielding by the 
United States would produce the desired results. It is 
likely that having achieved one victory by this means, the 
Communists would seek further concessions before honor- 
ing their public commitment. As in the case of the black- 
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mail of an individual, there is no end to such a course, and 
the United States cannot, in good conscience, embark 
upon it. 


7. It is necessary, of course, to consider the effect upon 
our friends and allies should the United States yield under 
such pressure. Confidence in our determination to resist 
the aggressive designs of communism would be weakened. 
The position of leadership which we have accepted would 
be seriously undermined. It would be most difficult for 
us to urge others, many of whom must depend in part on 
our strength, to stand unafraid and unflinching before the 
Communist threat. It is well known, of course, that this 
threat often takes the form of economic and cultural pene- 
tration. 

These are the reasons why the Government is unwilling 
to sanction travel by American citizens to Communist 
China at this time. The matter will, of course, be reviewed 
when, through constructive actions on the part of the 
Chinese Communists, including the release of the American 
prisoners, 2 new situation is created. 

Mr. Zablocki. In order for all members to have equal 
time, the 5-minute rule will be enforced. 

Mr. Ambassador, is it the policy of the United States 
not to grant passports to areas with which the United 
States does not have diplomatic relations? 

Mr. Sebald. I think as a general proposition that is 
correct. 

Mr. Zablocki. There are exceptions? 

Mr. Sebald. May I, first of all say, Mr. Chairman, before 
I get led into bypaths on which I am not competent to 
speak, that the technical questions of passport control and 
passport regulation are not under my jurisdiction. 

I will be glad to answer any questions regarding the 
policy lying behind those passport restrictions and why 
such a policy is adopted. But as to the technicalities of it, 
I am afraid— 
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Mr. Zablocki. It was not my intention that we discuss 
technicalities. But I believe we ought to try to obtain the 
policies that lie behind the decisions on withholding or 
granting passports. 

May I restate the question: It is not our policy to dis- 
criminate against any United States citizen on the basis of 
his profession? 

Mr. Sebald. That is correct. 

Mr. Zablocki. Further, it is the policy of the United 
States to deny passports where it would not be in our 
national interest or in the interest of the safety of the in- 
dividual seeking such a passport? The Department does 
take into consideration the safety of the person seeking 
the passport? 

Mr. Sebald. That is right. 

Mr. Zablocki. Is it on this basis that the Department 
refuses to grant passports to Communist China? 

Mr. Sebald. That is not the sole basis. That is one of 
the bases. There are a number of others which I mentioned 
in my statement. 

Just to state another one, by granting passports to 
American citizens to enter China, we begin to open, in a 
sense, precisely what the Chinese Communists want us to 
do, namely, they want to have cultural relations with us. 
The idea of a newspaper correspondent going in there is 
in a sense a cultural exchange. 

Mr. Zablocki. In 1949, Communist China didn’t want our 
newspapermen there. As a matter of fact, they ordered 
not only United States correspondents but any foreign na- 
tionals whose country did not recognize the People’s regime 
to leave. 

On October 7, 1949 the State Department made this an- 
nouncement : 

The Department has been informed that the Alien’s 
Affairs Bureau has handed foreign press correspondents 
in Shanghai the following order of the Shanghai Military 
Control Commission, dated October 6: ‘‘Effective from 
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the date of issue of this order all correspondents in Shang- 
hai, irrespective of whether they are Chinese or foreign, 
for foreign newspapers and periodicals, news agencies and 
broadcasting agencies, whose country has not established 
diplomatic relations with the Chinese Peoples Republic are 
to cease acting in their capacity as press men, including the 
filing of press telegrams and radiograms.”’ 

That is the statement of the Communist Peoples Re- 
public. And the Department’s announcement further 
stated: 

The effect of this order is to blot out completely objective 
reporting of developments in the Communist-occupied 
territory of China. The order is not based on military 
security or censorship, but solely on the ground of non- 
recognition of the recently announced Communist regime. 
It is evident that this order constitutes a crude effort on 
the part of the Chinese Communists to force recognition 
of their newly established regime by those countries which 
continue to have on the basis of the record of the Chinese 
Communists to date, wholly justifiable doubts regarding 
the responsible nature of the regime, according to generally 
accepted international standards. 

In effect, it appears the United States and Communist 
China have reversed their positions. 

Mr. Sebald. ‘Well, sir, of course, all that happened be- 
fore my day. I would like to make this comment. It is 
quite obvious the Chinese Communists found that didn’t 
work. They pushed them out and what has happened? 
They have become largely isolated. Today their great 
desire, it seems to me, is to establish relations with the 
United States, because by doing so Asia is affected also, 
and they know it and we know it. I think there is no ques- 
tion about it. When you start down the primrose path 
of opening this thing, and they get their nose under the 
tent, I think it is too late. I think you just can’t stop it. 

Mr. Zablocki. Mr. Pilcher. 

Mr. Pilcher. I have no questions right now. 
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Mr. Zablocki. Dr. Judd. 

Mr. Judd. Mr. Chairman, I want to express my hearty 
coneurrence with the approval of the statement made by 
Mr. Sebald, because I think his arguments are basically 
unanswerable from the standpoint of our own country’s 
well-being. 

Since the position reported by the chairman was taken 
by the Chinese Communists in the summer of 1949, when 
there was a question in many people’s minds, as to the 
nature of the Chinese Communists’ regime, a lot of things 
have happened that have made completely clear what its 
nature is. 

As a matter of fact, even our Government at that time, 
leaned over backwards to try to get good relations with 
them. As you recall, when the Communists captured 
Nanking in 1949 and the legitimate Chinese Government 
withdrew and moved its capital to Canton, most other 
foreign embassies, including the Russian Embassy, went 
along to Canton with the Government to which they were 
accredited. But our Embassy, in one of the most brazenly 
insulting acts of history that I know of, stayed at Nanking 
to welcome, so to speak, the Communist regime. We were 
going to make friends with them. 

Of course, that was a fatal blow to the legitimate Gov- 
ernment of China, a completely faithful ally. The United 
States voted no confidence in it. We thereby all but 
destroyed it. By not going along with it to Canton, we 
just crossed it off and stayed in Nanking to welcome the 
Communists, its enemy. Promptly afterward the Com- 
munists rewarded us by kicking out our newspaper people, 
and everybody else, while they went through with the 
slaughter of 20 millions. 

Now, as Mr. Sebald said, they haven’t succeeded in 
bringing us to heel and so they are trying the soft technique. 
They have the blood cleaned up at home and they want 
to bring outsiders in and give them the VIP treatment. 
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Now, just to make sure I understand your argument: 
You say that the newsmen are not being discriminated 
against? 

Mr. Sebald. That is right. 

Mr. Judd. They are being given the same treatment as 
all other Americans? 

Mr. Sebald. That is correct. 

Mr. Judd. That means they are not being given special 
privileges? 

Mr. Sebald. That is right. 

Mr. Judd. And what they are asking is special privileges. 

Tf you allow newsmen to visit, then unless you are going 
in for class treatment, you will have to allow any other 
Americans to go; isn’t that right? 

Mr. Sebald. That is right. Dr. Judd, we have had 
numerous requests from various categories of people. We 
had one only the other day from a businessman in New 
York. His argument is just as logical as any newspaper- 
man’s argument. He says, in effect, “Why shouldn’t I 
go in to study the economic conditions of Red China, as 
against the day when perhaps we might resume trade 
relations, and I ought to know whom I am going to trade 
with. You allow newspaper people in. Why don’t you 
allow me in?’”’ 

If we allow that individual in there, there will be 52 
other American businessmen who say, ‘‘Why discriminate 
against us,’’ and so it goes. 

Mr. Judd. It is not a unique situation in China. My 
brother-in-law, as you recall, Mr. Chairman, is secretary 
of the YMCA in Cairo. His wife came home last fall to 
help with the bringing of a new grandchild into the world. 
Things blew up in Egypt and she has been trying since 
last October to get back to Cairo. She cannot get permis- 
sion from our Government to go back to Cairo for some 
of the same reasons you gave for Red China. One is the 
inability to give her protection. No Americans are allowed 
to go in except those connected with our Government. 
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Even though we have normal relations with the Egyptian 
Government, Americans without official business simply 
can’t go. 

Mr. Zablocki. Will the gentleman yield? 

Mr. Judd. Yes. 

Mr. Zablocki. You said the newspapermen are not ac- 
corded special treatment. 

Mr. Judd. That is right. 

Mr. Zablocki. Isn’t it true that the newspapermen, 
correspondents, have been accorded special privileges in 
every branch of government? They have received special 
treatment from the State Department, the military, and 
from Congress, news correspondents who had the avail- 
ability of the battlefield during the war; they are permitted 
in certain quarters in the Halls of Congress where the 
public is barred. Newsmen have been accorded special 
consideration and have come to expect special treatment? 

Mr. Judd. There is no doubt they expect it everywhere. 
Even when you are playing the Star Spangled Banner or 
saying a prayer in church, a photographer feels no need 
to show respect or reverence by pausing a moment. 

During the war we didn’t give our correspondents the 
right to observe Hitler’s Germany on the ground, even if 
he had been willing to let them in. They are permitted 
to go now and see our operations in Korea, in Formosa, 
Viet Nam; but they are not permitted to go into Red 
China. Why? Because that outfit is at war with us, 
although it hasn’t been formally announced. 

Mr. Zablocki. Their request is based on the theory that 
they will obtain information. 

Mr. Judd. Certainly. So would businessmen and mis- 
sionaries like to go over and obtain information. I would 
like to see the people with whom I worked there for years. 
I don’t know whether they are living or dead, or under 
what conditions they are living. 

J agree with what you say, Mr. Sebald, that if you refuse 
to let anybody in, you either have to make it clear across 
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the board, including newsmen, or else you will lose the 
whole ballgame. For if we thus accept Red China, then 
is Thailand or Indonesia or Burma going to resist them? 
You can cross them off our side. Will the Philippines 
long be able to resist them, especially since Magsaysay’s 
death allowing certain other Filipinos who argue for neu- 
tralism, to gain greater prominence? Will the Japanese 
long be able to resist them? No. In short, are we pre- 
pared to give away the rest of Asia to our mortal enemies? 

Mr. Zablocki. As for special consideration, Mr. Ambas- 
sador, if a Member of Congress would request a passport 
for the purpose of visiting Communist China, would he 
be denied it? 

Mr. Sebald. We would resist a Member of Congress 
going in there. 

Mr. Adair. Perhaps a little more vehemently, Mr. 
Sebald? 

Mr. Sebald. Mind yon, now, as I said in my statement, 
that is not prompted by any desire to shut off legitimate 
inquiry, but we think the foreign policy consideration is 
overriding. 

Mr. Judd. You dare not weaken our position regarding 
an outfit whose purpose is to throw us out of Asia and 
ultimately isolate and destroy the United States. If there 
is still any question about that, I ask, Mr. Chairman, 
that should this hearing be published, permission be given 
to include in it an article from the U. S. News & World 
Report of about 2 weeks ago. Some Japanese generals 
under General Doi had been to Red China and he reported 
on his conversations with Mao Tse-tung who told him 
that if the Japanese would cooperate with Mao to throw 
the United States out of Asia, then Mao would cooperate 
with the militarists to put them back in control of Japan. 
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STATEMENT OF WALTER P. McCONAUGHY, DIREC- 
TOR, OFFICE OF CHINESE AFFAIRS, BUREAU 
OF FAR EASTERN AFFAIRS, DEPARTMENT OF 
STATE 


Mr. McConaughy. She was in a very bad mental state 
when she came out. It took her over a year to come back 
to anything resembling normalcy. I don’t know if she is 
perfectly normal now. This sort of treatment does leave 
permanent scars. 

Mr. Judd. May interrupt? There is our doctor friend, 
Homer Bradshaw, who with his wife was imprisoned nearly 
4 years and not permitted to see each other. She came out 
practically demented. Fortunately, she has recovered 
enough so that she can now get around a little. He was 
here last week. 

I believe it was the Investigating Subcommittee of the 
Government Operations Committee of the Senate that 
studied this whole brainwashing business. I have a reprint 
of his story, his answers to questions of what the Com- 
mies did to him. It is very difficult for a person to speak 
about it unless you draw it out question by question. They 
brainwashed him for weeks and weeks. 

And John Hayes, who was killed in Djakarta about 2 
weeks ago, was first imprisoned and tortured by the Japa- 
nese, then imprisoned and brainwashed by the Chinese 
Communists and withstood it, and then was knocked over 
by a bicycle in Djakarta and killed. 

Chairman Gordon. I think a report like that should be 
put into our record. 

Mr. Judd. I can get those, they are very illuminating. 

Chairman Gordon. Don’t you think that would be a 
valuable addition to our hearings, what Dr. Judd is talking 
about? 

Mr. Judd. Mr. McConaughy, you have that whole set 
of material. Why not send us some pertinent extracts? 

Mr. McConanghy. We have a wealth of material. 
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(The information requested is as follows:) 


Richard Applegate 


Occupation: Newspaperman. 

Mr. Applegate, a United Press correspondent, was seized 
in international waters by a Chinese Communist sea patrol 
on March 21, 1953, while on a cruise from Hong Kong to 
Macau together with Mr. Dixon, Captain Krasner, and 
three Chinese. 

Held for a week on Lapsapmei Island, he and his com- 
panions subsequently were imprisoned for 18 months in 
Canton. 

Mr. Applegate was held in solitary confinement for the 
first 544 months, given no opportunity for exercise, and 
placed on a diet below minimum nutritional standards. He 
suffered from gastric disturbances and contracted malaria 
while in prison. 

Mr. Applegate was deported to Hong Kong together 
with Mr. Dixon and Captain Krasner on September 15, 
1954. 


Malcolm Bersohn 


Occupation: Medical student. 

On July 25, 1951, Mr. Bersohn, a student at the Peiping 
Union Medical College, was arrested and imprisoned in the 
notorious T’sao Lan-tzu Hutung Prison in Peiping. Here 
he was held for 3 years and 7 months and subjected to 
exceptionally brutal and intensive physical and psycho- 
logical mistreatment. On February 22, 1955, without bene- 
fit of legal counsel, he was sentenced to 314 years in prison, 
served retroactively, and immediate deportation for the 
alleged crime of espionage. 

During his imprisonment he was forced to make 4 con- 
fessions, 3 of which he retracted. Prior to his first con- 
fession and after each retraction he was manacled, chained, 
kicked, and beaten by his prosecutors and fellow prisoners. 
He was prevented from sleeping for several days at a 
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time and was made to sit in a squatting position for long 
hours. Physical torture and the degradation of living like 
an animal off the floor and in his own excrement were com- 
bined with severe psychological pressures of intensive 
interrogations, months of indoctrination and denunciation 
by fellow prisoners, enforced ‘‘self-criticism,’’ and altera- 
tion between solitary confinement and group coercion to 
compel him to submit to Communist direction and to accept 
Communist guidance. 


Catherine Boyle (Sister Monica Marie) 


Occupation: Missionary (Maryknoll). 

Sister Monica Marie was arrested in April 1951, and held 
at the jail at Loting on charges of ‘killing babies’’ at the 
Loting Orphanage, established in 1919. When the case 
of “baby killing’’ against her failed to be accepted by the 
Chinese population of the area, she was accused of using 
religion as a cover for reactionary propaganda and for 
the concealment of weapons and foreign currency. She 
was expelled to Hong Kong on June 23, 1951. 

During the weeks of her imprisonment she was stripped 
of her religious habit and subjected to many interrogations 
and a course of indoctrination. Her food ration was grad- 
ually decreased until she was receiving only a few ounces 
of food each day. By the time of her expulsion, she was 
suffering severely from malnutrition. 


Dr. and Mrs. Homer V. Bradshaw 


Occupation: Medical missionary (Presbyterian). 

Dr. Bradshaw, a respected physician with 27 years of 
service in China, and his wife applied for exit permits to 
leave Communist China in December 1950. Their applica- 
tions were refused. 

On March 2, 1951, Dr. and Mrs. Bradshaw were arrested 
at their small mission station at Lienhsien together with 
two other American missionaries, Mrs. Laura Lau and 
Miss Sara Perkins. Two weeks after his arrest the Chinese 
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Communists tried to force Dr. Bradshaw to sign a paper 
which upon examination he found to be tantamount to a 
confession of espionage. He refused to sign. 

The inquisitions and pressures to confess to espionage 
continued throughout Dr. Bradshaw’s imprisonment of 
almost 5 years. During this period the Communists tried 
to destroy his resistance through physical maltreatment 
and torture. Held on a starvation diet, he contracted 
beri-beri. He was forced to do ‘‘calisthenics’’ which appar- 
ently were calculated to break a man of his age who was 
forced to subsist on a starvation diet. While under inter- 
rogation, his prosecutors at times subjected Dr. Bradshaw 
to manacles and twisting of the arms in an effort to wring 
a confession from him. Still he refused to make a false 
confession. 

Several times his interogators promised him his freedom, 
but instead of release he merely was transferred from one 
prison to another. On January 29, 1952, he was moved to 
@ prison in Canton where he remained until his release 
almost 3 years later. He saw his wife three times and 
only in the early part of his long imprisonment. For a 
period of almost 4 years he was unable even to find out 
if she were still alive. 

Because of Mrs. Bradshaw’s severely disturbed mental 
condition upon her release by the Chinese Communists, 
details of her treatment at their hands are not known. 
Reduced to a state of physical and mental incapacity, Mrs. 
Bradshaw was placed in a cell with Miss Dorothy Middle- 
ton on May 8, 1954. On August 16, 1954, because of her 
critical physical and mental state, the Chinese Communists 
transferred Mrs. Bradshaw from prison to house arrest, 
and placed her in the care of another American Presby- 
terian missionary, Mrs. Laura Lau, in Canton. 

What charges, if any, the Chinese Communists made 
against Mrs. Bradshaw are not known. 
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On October 26, 1955, Dr. Bradshaw, still unintimidated 
by his ruthless captors, was put through a trial which he 
called a farce. He was convicted of counter-revolutionary 
activity and sentenced to serve 5 years imprisonment, retro- 
active to the date of his arrest almost 5 years previously. 
At his trial, his jailers tried for the last time, unsuccess- 
fully, to force Dr. Bradshaw to sign a confession. 

Because of her pitiable physical state—severe malnutri- 
tion, beri-beri and evidences of extreme mental and emo- 
tional suffering—Mrs. Bradshaw’s continued survival was 
in doubt and she was unable to leave China without escort. 
Unwilling to have Mrs. Bradshaw remain on their hands in 
this precarious condition, the Communists released Dr. 
Bradshaw in order that he might accompany her to Hong 
Kong. On December 20, 1955, Dr. Bradshaw, scarcely able 
to walk, came with his wife across the frontier into Hong 
Kong. He was broken in body, but indomitable in spirit. 


Robert T. Bryan 


Occupation: Lawyer. 

Mr. Bryan, an attorney of long residence in Shanghai, 
was arrested on February 11, 1951, and taken to the Ward 
Road jail, where he was held for 16 months. In the words 
of his Communist jailers, he was ‘‘an American imperialist 
pig’’ left to ‘‘wallow in his own filth.’’ 

He was accused of being an American espionage agent 
and of having acted, during the 14 years he served as 
municipal advocate for the Shanghai International Settle- 
ment, in a manner ‘‘inimical to the interests of the Chinese 
people.’’ 

Very shortly after his arrest, the Chinese Communists 
told Mr. Bryan that he would be released if he produced 
a confession and apology. Mr. Bryan, under duress, tried 
to write a story which would satisfy his captors, but the 
promised release was not forthcoming. Instead he was 
subjected to lengthy and intensive indoctrination in com- 
munism. 
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Almost all of Mr. Bryan’s imprisonment was spent in 
solitary confinement. He rarely was allowed to wash and 
was never taken out for exercise. His diet was on a 
starvation level; he lost 45 pounds of weight and contracted 
beri-beri. 

On March 25, 1952, Mr. Bryan’s ‘‘trial’’ before three 
Communist judges began. This ordeal continued daily 
for almost a month. To elicit the answers his Communist 
interrogators wanted, Mr. Bryan was handcuffed with a 
device which was tightened from time to time to produce 
a prolonged and excruciating pain in the wrists. He also 
was beaten with rubber hoses and threatened with execu- 
tion. Under intense mental and physical pressures and, 
he testified, the injection of drugs, Mr. Bryan finally was 
compelled to produce a confession which satisfied his Com- 
munist prosecutors. 

After his final confession, the Chinese Communists an- 
nounced that they were prepared to ‘dispose leniently”’ 
of Mr. Bryan’s case. Under guard, he was expelled to 
Hong Kong on June 29, 1952. 


Philip W. Cline 


Occupation: Businessman. 

Mr. Cline was arrested at Tsingtao in April 1951 on 
charges of espionage. He was suffering from heart dis- 
east and diabetes at the time. 

Mr. Cline was subjected to intensive grilling and forced 
to sign confessions constructed by the Chinese Communists. 
Seriously ill, he was released in July of 1951. He was 
given an exit permit to leave Communist China, but the 
permit was canceled just before he was to board ship for 
Hong Kong. In August of 1951 he was again arrested, 
denied essential medicines, jailed, and made to prepare 
confessions under intensive interrogation and pressure. 

Released in October of 1951, broken in health and desti- 
tute, Mr. Cline died in Tsingtao the following month. 
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Gertrude Cone 


Occupation: Missionary (Methodist). 

Gertrude Cone, a Methodist missionary, applied to Com- 
munist officials for an exit permit in January 1951. Her 
permit was not issued. In the summer of 1951 she became 
ill with cancer. Running low on funds she asked Com- 
munist officials for permission to telegraph Hong Kong 
for money to live on. Her request was refused. 

Gertrude Cone subsisted on a starvation diet until early 
February 1952. In December 1951 she fell and broke her 
hip. Despite extreme pain from cancer, the broken hip 
and malnutrition, she made her way to the police station 
to again plead for permission to wire Hong Kong for 
funds. Again she was refused. Gertrude Cone was carried 
by stretcher across the border into Hong Kong February 
18, 1952. She died 48 hours later. 


Donald M. Dixon 


Occupation: Newspaperman. 

Mr. Dixon, correspondent of the International News 
Service, was seized in international waters by a Chinese 
Communist sea patrol on March 21, 1953, while on a cruise 
from Hong Kong to Macau with Mr. Richard Applegate, 
Capt. Benjamin Krasner and three Chinese. Held for a 
week on Lapsapmei Island, the group was subsequently 
put in prison for 18 months at Canton. 

Mr. Dixon was held in solitary confinement for the first 
51% months of his imprisonment, given no opportunity for 
exercise, and placed on a diet below minimum nutritional 
standards. He suffered from gastric disturbances and con- 
tracted malaria while in prison. 

Mr. Dixon was deported to Hong Kong together with Mr. 
Applegate and Captain Krasner on September 15, 1954. 
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Msgr. Eugene Fahy 


Occupation: Missionary (Jesuit). 

Father Fahy of the Catholic Mission Zi-ka-wei, Shanghai 
went to China in 1940 at the age of 30. Stationed at Yang- 
chow in 1948, he was arrested there on July 3, 1951. He 
was transferred to a jail at Shanghai in secrecy covered 
with a blanket. Questioned continuously in prison, allegedly 
for engaging in a spy plot, he was moved on December 
24, 1951, to the Rue Massenet jail for trial. He was held 
there in solitary confinement until March 20, 1952, when 
he was moved to the Hongkew prison where he was again 
placed in a solitary cell for 2 months. Clothed only in 
rags, a fellow prisoner gave him a shirt to cover himself. 
On May 27, 1952 he was returned to the first jail and from 
there taken under guard to Hong Kong for release. 

Father Fahy was subjected to 7 interrogations of 2 or 
3 hours’ length. During his imprisonment he was hand- 
cuffed. At times the cuffs were tightened on his wrists 
which were manacled behind him, while his ankles were 
chained to a bar. At other times he was chained to a 
barred door for periods of many hours and deprived of 
sufficient blankets, clothing, heat, food, exercise, and sleep. 
When he reached Hong Kong, he was ill and emanciated, 
suffering from bronchitis and beri-beri. 


The Most Reverend Francis X. Ford 


Occupation: Missionary of the Maryknoll. 

Bishop Ford, a Catholic clergyman of 60 years of age 
who had spent over 30 years of his life in China, was con- 
fined to his house at Meihsien, Kwangtung, from December 
1950 to the time of his formal arrest and imprisonment 
on April 14, 1951. He died in prison at Canton, reportedly 
on February 21, 1952, after months of maltreatment. The 
Chinese Communists did not allow news of his death to 
reach the outside world until more than 6 months later. 

It appears that on his arrest he was bound with ropes 
and taken to Canton. On the way he was beaten severely 
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with ropes and sticks and pelted with stones and refuse 
during public demonstrations. In prison he was bound 
with heavy wet ropes which tightened as they dried. Inter- 
minable questioning, torture, and meager diet emaciated 
him and reduced him to the point where he was unable 
to walk. His secretary, Mary Ryan (Sister Joan Marie), 
also imprisoned, reported on her release that on August 
16, 1952, she was shown a death certificate ascribing the 
Bishop’s death to old age and natural causes. Before her 
expulsion from China she was taken to a grave in a ceme- 
tery outside Canton with a granite slab on which the bish- 
op’s name was inscribed in Chinese. She was then forced 
to sign a document stating that Bishop Ford had died 
despite the medical treatment he received and that the 
cause of his death was illness and old age. 

Bishop Ford was accused in the Communist press of 
being an American spy and of having engaged in criminal 
activities against the Chinese Communists and Chinese 
people. As far as is known, he was never brought to trial. 
He was denied the right to communicate with the outside. 
Every attempt by the United States Government to obtain 
information about him, through the good offices of friendly 
governments, was ignored or rebuffed. 

There is no evidence, despite their efforts, that the Com- 
munists succeeded in forcing Bishop Ford to provide them 
with a so-called confession. 


Rev. Raymond Arthur Gaspard 


Occupation: Missionary (Maryknoll). 

Father Gaspard was arrested on March 22, 1951, at 
Loking, near Loting, Kwangtung. 

The Chinese Communists began their molestation of 
Father Gaspard in December 1950, when he and 4 other 
priests and 3 nuns of his mission were ordered to report 
to the Public Security Bureau in Suihing for registration 
and, while there, forced to write detailed autobiographies. 
Apparently displeased with Father Gaspard’s language, 
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the police required him to sit for 24 hours without food or 
water and then compelled him to write an act of contrition 
from dictation. Thereafter he was ordered to remain 
within the immediate environs of the mission. During 
this period the Communists confiscated the mission fur- 
niture, radio, bicycle, phonograph, and other possessions. 

On March 22, 1951, the Communist police broke into the 
mission chapel, while Father Gaspard was at his prayers 
and arrested him. After a night at the police station they 
placed him in a ‘‘reformatory”’ for political prisoners, 
where he and his catechist were put in a cell with 60 other 
men. In the course of interrogations which followed, the 
Communists attempted to get him to admit to engaging 
in espionage and other illegal activities. During the first 
few months of his imprisonment Father Gaspard lost 40 
pounds. His diet consisted of dry rice, a few black beans, 
and infrequently a little salt and oil. In October he was 
transferred to an old temple which had been converted 
into a prison and put to work pulling a plow and carrying 
dirt. 

On December 18 Father Gaspard was tried before a police 
official on charges of possessing Catholic literature, hiring 
an ex-Kuomingtang member to work in the church school, 
and failure to follow the Government’s education regula- 
tions. He was sentenced to eternal banishment, and on 
December 27, 1951, was taken from jail and sent to the 
Hong Kong border. 


Frederick Dominic Gordon 


Occupation: Missionary (Dominican). 

Father Gordon was arrested in Foochow on August 20, 
1953, together with Fathers Joyce and Hyde, and a Ger- 
man priest, Father Ludwig Heidfelt. He was held in 
solitary confinement for 25 months in a room in the servants 
quarters of the Dominican mission compound. On Sep- 
tember 11, 1955, a trial was held at the Foochow Security 
Bureau, at which he was sentenced to immediate deporta- 
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tion from the China mainland. He arrived in Hong Kong 
on September 18, 1955. 

Among the charges brought against him were sheltering 
counterrevolutionists, exchanging money on the blackmar- 
ket, and destroying a signal gun. To force him to ‘‘con- 
fess”? to his crimes, he was repeatedly interrogated, forced 
to stand for prolonged periods on consecutive days and 
frequently struck and manhandled. He was threatened 
with permanent imprisonment if he did not confess. 


Rev. Robert W. Greene 


Occupation: Missionary (Maryknoll). 

Father Greene, a 40-year old priest who had served in 
China since 1937, was confined to his mission quarters at 
Tungan from October 1950 until he was imprisoned on 
April 3, 1951. For over a year he spoke to one except his 
interrogators. During this period of house arrest Father 
Greene was continuously questioned about firearms which 
had been stored at the mission against its desire during the 
Sino-Japanese war. 

In April 1951 the Communists made a composite photo- 
graph of his ordination picture, a brass badge with ‘‘U. 8.” 
on it, and a toy medal which they found in his possession, 
and used this as evidence to prove that he was a spy. 

On April 3, 1951, using the photograph as evidence, a 
squad of soldiers seized Father Greene on the charge that 
he was not a priest. They stood him against a wall with 
a tommygun trained on him and took pictures. He was 
told that if he signed a confession that he was a spy he 
would be released. This he refused to do. He was grilled 
for 8 days with a break of only 1 day. During interroga- 
tion his arms were bound together behind him at the elbows 
and a rope used to apply pressure on his arms. His 
inquisitors told him that this was a mild taste of what 
would be done to him unless he confessed. 

This type of treatment continued for over a year, until 
he received a mob trial on Easter Sunday, April 5, 1952. 
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He was forced to stand, exhausted and hungry, from 9 a. m. 
until late afternoon before 6,000 people incited to howl— 
“kill him. Execute the traitor.”? All manner of accusa- 
tions were flung at him—he was not a priest but a spy; 
he had supported Nationalist guerrillas; he had killed 
Communist soldiers by giving them ether; he had bribed 
a servant to kill a Red sentry for $80 but had paid only 
$60 because the sentry was merely wounded. He was 
sentenced to be beheaded, but his judge decided that since 
he was only a small cog in the American spy wheel he 
would be expelled instead from China. Returned to his 
home, he was later paraded through the streets of Pinglo, 
Laipo, and Kweilin past crowds of jeering people. Father 
Greene reached Hong Kong on April 20, 1952. 


Dr. John Hayes 


Occupation: Missionary (Presbyterian). 

In April 1951, while teaching at Kweichow University 
in Kweiyang, Dr. Hayes was put under house arrest for 
expressing regret over the prevalence of anti-American 
propaganda. In June he applied for an exit permit. The 
permit was refused and Dr. Hayes was jailed on October 
99. The principal charge made against him was that he 
was head of a ring of American agents in southwest 
China whose function was to report on Communist activi- 
ties, to promote third-party activities and encourage pro- 
American sentiments among the Chinese people. 

While in prison Dr. Hayes, denied blankets or covers, 
suffered intensely from the cold. Kept alive on a meager 
diet, he was deprived of sleep, subjected to grillings under 
blinding lights, threatened and endlessly questioned in 
order to reduce his resistance and induce a dazed and recep- 
tive state of mind. He was released and expelled from 
Communist China on October 3, 1952. 


Dilmus T. Kanady 


Occupation: Businessman. 


Mr. Kanady, a cotton classer in the Shanghai offices of 
E. T. Robertson & Son Co., was arrested on April 26, 1951. 
He was 31 at the time. After 414 years of imprisonment he 
was deported from China in a state of shocking physical 
and mental damage. 

In view of his condition when finally released to Hong 
Kong by the Chinese Communists on September 26, 1955, 
Mr. Kanady could not be questioned concerning the facts 
of his imprisonment. It is not known what charges, if 
any, the Chinese Communists placed against him, whether 
they exhorted confessions from him or gave him a trial. 
Upon his release he was suffering from nutritional dis- 
order, very severe loss of weight, and the effects of beri- 
beri. His mental condition was apparently caused by mal- 
treatment at the hands of the Chinese Communists, There 
were indications that the Chinese Communists had held him 


in solitary confinement for extended periods and had fet- 
tered him with both leg irons and handcuffs. He was 
unable to stand or walk normally. 


Rev. Thomas S. Langley 


Occupation: Missionary (Maryknoll). 

Father Langley, a 47-year-old priest who had been in 
China for 13 years as a missionary, was put under house 
arrest at his mission at Tanchuk, Kwangsi, on December 
25, 1950. Here the Communist authorities closely ques- 
tioned him in connection with alien registration, his rea- 
sons for being in Chirs, what position he held and his 
connections with the United States Government. For the 
next 11 months of house arrest he and his 5 colleagues were 
the object of constant petty harassment and molestation. 
Much of the mission property was confiscated on the pre- 
text of being borrowed. 
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On November 30, 1951, he was seized and, hands and 
neck bound by ropes, paraded through the streets by Red 
guards. The next two days were spent in jail. On De- 
cember 2 he underwent an accusation meeting before 200 
people. The allegations against him were that he had 
helped bandits with medicine, had helped promote the 
Legion of Mary, was @ United States spy, spread false 
rumors, and was @ landlord. The next day he had his 
neck and wrists roped and was marched 12 miles to 
Pingnam for interrogation. 

Deprived of all food except a half bowl of rice and a 
small bowl of rice gruel for 4 days, he was again put on 
public trial on December 7. He was marched in bonds to 
the local school grounds while his guards kicked at his feet 
and prodded the base of his spine with their gun butts. 
Here he was placed on a 4-foot platform erected for his 
trial. The accusations and trial lasted for 414 hours, during 
a greater part of which Father Langley was forced to kneel 
with his head bowed. The death penalty was demanded by 


the mob, but the official prosecutors instead sentenced him 
to expulsion. He was returned to jail as the mob shouted 
ki]? The next morning, December 8, he was sent under 
guard to Shumchun and deported to Hong Kong on De- 
cember 12, 1951. 


John J. McGehee 


Mr. McGehee, born in 1912 and for over 10 years a mis- 
sionary of Christian Missions in Many Lands stationed at 
Kweiyang, was arrested on November 2, 1951. On July 15, 
1951, before his arrest, Mr. McGehee was instructed not to 
associate with other foreigners. After the Communists 
arrested him they charged him with being implicated 
in a spy ring. 

During his imprisonment, Mr. McGehee was subjected 
to extreme privation of sleep and food, denial of blankets 
and bathroom privileges, and to incessant questioning. He 
was browbeaten by other prisoners and severely treated 
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by the guards. On September 6, 1952, he was sentenced 
to expulsion from China. The day following he was re- 
leased from prison and taken by armed guard to Chung- 
king, where he was kept in a hotel room until September 21. 
He arrived by boat at Canton on September 27, and, un- 
accountably, was clapped immediately into the city jail for 
6 more days of imprisonment. 

Held in solitary confinement at police headquarters in 
Kweiyang from November 21, 1951, to January 14, 1952, 
he was interrogated both by day and night, with little 
respite until January 7, for periods lasting from 7 p. m. 
to 5 a. m. 

Interrogations were carried on in a darkened room, where 
Mr. McGehee sat on a stool with a light trained upon him. 
Every kind of threat, blandishment, and trick was tried 
in order to persuade him to make a confession: Possession 
of incriminating information from confessions by confed- 
erates was alleged, good food was paraded in front of him 
but withheld, and trivial statements and written and signed 
‘¢gelf-criticisms’’ were developed into a maze of ‘‘evi- 
dence.’? The Communists fabricated additional evidence 
by forcing Mr. McGehee to pose for a montage photograph 
consisting of pieces from a stove and other articles and 
to confess that these were parts of a secret wireless 
transmitter. 

On December 27, 1951, a prosecutor from Peking came 
to take over the case. A new series of interrogations 
began and continued until the end of March, when the 
interrogators returned to Chungking, and he was promised 
an early release. He remained in jail, however, until his 
trial and release in September 1952. He was deported 
to Hong Kong on October 3, 1952. 


Harriet Mills 


Occupation: Student. 
Miss Mills, the daughter of American missionaries, was 
brought up in China. After graduate studies in the United 
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States, she returned to China in May 1947 to study at 
Peiping under a Fullbright grant. 

The day after Communist China intervened in the Korean 
war, Miss Mills applied for an exit permit. The application 
was denied. On July 26, 1951, she was arrested on charges 
of espionage. For more than 4 years she was incarcerated 
in Ts’ao Lan-tzu jail in Peiping. 

Miss Mills was subjected to intensive and prolonged 
interrogation in prison. During these inquisitions she 
was formed to remain standing. On one occasion she was 
made to stand for 36 continuous hours until her feet became 
swollen. She wore leg irons and handeuffs, which over a 
period of 3 years totaled 7 months. When handeuffed 
behind her back, she had to eat on all fours like an animal. 
She underwent group ‘“‘reeducation’’ within the prison 
through a continuous series of so-called ‘‘struggle ses- 
sions.’’ 

On October 26, 1955, Miss Mills received a ‘‘trial’’ before 
the Peking Higher Court and was sentenced to 5 years in 


prison, made retroactive to her arrest, and immediate 
deportation. She crossed the Hong Kong border into 
freedom 5 days later, on October 31, 1955. 


Sara Emily Perkins 


Occupation: Missionary nurse (Presbyterian). 

Miss Perkins, who, after coming to China in 1920, did 
graduate nurse’s training at the Peking Union Medical 
College and worked in north China until she was assigned 
to the American Presbyterian Hospital at Lienhsien, 
Kwangtung, was arrested on March 2, 1951, together with 
Miss Dorothy Middleton, Mrs. Warren L. Winter, Mrs. 
Laura Lau, and Dr. and Mrs. Homer Bradshaw. On May 
1, 1951, she was sent to a prison at Kukong. Here she 
stayed until January 19, 1952, at which time she was trans- 
ferred by night to a prison in Canton, where she remained 
until her release, with Miss Oorothy Middleton, on Sep- 
tember 20, 1955. This brought to an end her imprisonment 
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of over 414 years. Twenty-eight and a half months of her 
imprisonment were spent in solitary confinement and 9 
months in semisolitary confinement. On her arrest she 
was aceused of abetting American ‘“‘spy activities.’’ Efforts 
were made to compel her to state that the hospital at 
which she worked was the location of a broadcasting sta- 
tion serving an American ‘‘spy network.’’ To force her 
to provide ‘‘evidence’’ in support of their charges she 
was threatened with cruel treatment and death by shooting 
if she did not ‘‘tell all.’’ 

On September 11, 1955, she was brought into a court- 
room with Miss Middleton before a formal array of judges 
and accused of unfriendliness toward the Chinese, of 
having organized nursing students against the Communists, 
and of having cooperated with Dr. Homer Bradshaw in 
“‘spying activities.”? She was not asked to confirm or 
deny the charges, nor was she given an opportunity to 
prove her innocence. Having already suffered imprison- 
ment for over 4% years, the court sentenced her to 


deportation. 


Rev. Harold W. Rigney 


Occupation: Missionary (Society of the Divine Word). 

Father Rigney, rector of Fu Jen University, was arrested 
on July 25, 1951, and imprisoned in the notorious Ts’ao 
Lan-tzu Hutung jail until he was sentenced to 10 years of 
“reform through labor’? on September 21, 1954, 3 years 
and 2 months after his imprisonment. He was then trans- 
ferred to a labor camp where he stayed until June 1955, 
when he was sent back to Ts’ao Lan-tzu Hutung jail and 
placed in solitary confinement prior to expulsion from 
Communist China on September 16, 1955. 

Immediately upon his arrest his hands were cuffed 
behind his back and his legs were fettered with rough 
leg irons which were riveted in place. While thus chained, 
he was forced to eat like an animal off a plate on the floor, 
was unable to use the toilet without assistance, or was left 


72 


in his own filth, and was denied sleep for prolonged 
periods. He was subjected to extended and unrelenting 
interrogation while compelled to crouch on the ground 
with his head painfully bent backward to see his inter- 
rogator and forbidden to look down. During one period of 
interrogation he was denied sleep for 11 successive days 
and nights. Any visible manifestations of religious devo- 
tion were promptly suppressed by cellmates with whom 
he was supposed to be undergoing ‘¢reeducation.’? On his 
release and despite subsequent improvement in his treat- 
ment, he weighed only 100 pounds, 80 pounds less than his 
previous weight. 


Dr. William L. Wallace 


Occupation: Missionary. 

Dr. Wallace, an American Baptist medical missionary, 
was arrested on December 19, 1950, in Wuchow on the 
charge of being an ‘‘outstanding spy.’? Catholic Bishop 
Frederick A. Donaughy, himself a former prisoner of the 
Chinese Communists, reported that Dr. Wallace was held 
in high regard as the most outstanding resident of Wuchow, 
beloved for his kindness and devotion to the sick and poor. 
Superintendent of the Stout Memorial Hospital at Wuchow, 
Dr. Wallace had spent most of his life working for the 
welfare of the Chinese people. 

On his arrest, Dr. Wallace was thrown into a cell with 
a dirt floor and inadequate protection from cold. He was 
held incommunicado, but his friends received reports that 
he was grilled and tortured until he was out of his mind. 
On February 10, 1951, he was found hanging in his cell. 
Witnesses who saw him immediately after his death stated 
that his body bore black and blue bruises from the shoulders 
to the waist. 


Mr. Judd. You don’t know whether these few still being 
held are brainwashed, really, until they get out and you 
can talk to them? 
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Mr. Sebald. I have an idea that of late the prisoners 
have been treated in better fashion. I think it is the old 
game of fattening up the calf before you send it to slaugh- 
ter. I think our prisoners probably are fed better and are 
treated better, and as their time for release comes, of 
course, you get a relatively normal human being. Human 
nature being what it is, they forget the first 4 or 5 years. 
Most of these prisoners have been in jail, actually, for 5 
or 6 years, 

Mr. Zablocki. Mr. Chairman, there is no doubt that 
there are documents and reports on brainwashing and mis- 
treatment of foreigners by the Red Communist regime 
which should dissuade some of those who want to visit 
Red China. 

I hope there will not be too much in the record that will 
sidetrack the specific purpose of this meeting. 

Chairman Gordon. Just certain facts. Thank you very 
much, Mr. Chairman, although I am not a member of your 
subcommittee. 

Mr. Zablocki. You are an ex officio member. Mrs. 
Church. 

Mrs. Church. It is good to see you, Mr. Ambassador. 

Mr. Sebald. I am glad to be here, Mrs. Chureh. I 
always like to come here. 

Mrs. Church. I happened to be in close touch in Hong 
Kong with the people who have taken over the care of 
that young girl who came out. Their story was even worse 
than you have made it. She was almost an animal. Of 
course, to them the worst fact was that she had no mem- 
ories whatsoever that were permanent at that time. I saw 
Father Rigney 2 weeks ago and he still had the nervous 
tie which was so evident when he came to us last year, 
though he insisted that he was all right. 

I would like to ask an elementary question. I am almost 
ashamed of it. It shows how simple-minded I am. I grew 
up with a faith in this country. I am old enough to have 
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lived through a considerable part of its history. I still 
cannot see why we cannot get our prisoners out of China. 

Mr. Sebald. I wish I could answer that simple, elemental 
question, Mrs. Church. You seem to have the knack of 
asking me questions I can’t answer. I say that honestly, 
not only generally, but this specific one. 

We have tried by every means that we know, short of 
force. I don’t know how we could get them out—yes, we 
could get them out if we wanted to give way. We could 
recognize Red China. We could throw our principles to 
the wind and make a deal. I think that would be possible. 
I don’t think you, Mrs. Church, or anyone else—— 

Mrs. Church. I certainly would not—— 

Mr. Sebald. In a position of responsibility would stomach 
that. 

Mrs. Church. I would not trim my sails one bit. But 
I cannot see why a great country like ours cannot get its 
people out. Is it that we are so dedicated to the nonuse 
of force that they are not afraid of us? 

Mr. Sebald. That is a fundamental question. I don’t 
think force would get them out. You might get some 
corpses. I don’t think you would get prisoners out with 
the use of force. 

Mrs. Church. Have we reached a stage where we have 
to admit to ourselves that we talk for months upon months 
about whether or not we can get our own out of a country? 
It really bothers me, because if that be true, it seems to 
me that we have taken a step backward not only in prestige 
and in face, as they put it, but in our own actual inner 
strength. 

Mr. Sebald. We have tried, I think, every means of 
which we are capable, as I said before. We have had 
friendly countries intervene, which isn’t always easy to 
do. Others have voluntarily tried. The Chinese Com- 
munists feel that they have a weapon, and the weapon is 
the American prisoners. I think that is the fundamental 
problem with which we are faced. 
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Yes, we could get them out, as I said, if we wanted to 
give way in principle. I don’t think this Congress would 
stomach any official for 5 minutes who gave way. 

Mrs. Church. I am sure that they would not. I take 
some credit to ourselves that we do not do it that way. 
That is not too strong credit. 

Mr. Zablocki. The United States paid Hungary $120,000 
for four fliers who happened to fly over Yugoslavia and 
were forced down in Hungary. The fliers were fined 
$30,000 each, but of course the United States Government 
paid the fine before the fliers were released. That was an 
unfortunate deal; was it not? 

Mrs. Church. My question is really one of our, as I 
say, own inner strength. Here we are. We have spent 
$60 billion around the world to show our good will, and 
we are spewing arms around a world to build up defense. 
We have the supremacy in atom bombs; but when it comes 
to an old-fashioned simple question, we cannot protect our 
own. I do not expect yon to answer it, but I would like 
you to know that there are a great many in Congress and 
a great many in the country who are as simple-minded 
as I am. 

Mr. Sebald. It is a good question, and I appreciate your 
asking it. 

Mr. Judd. Isn’t even the strongest and richest, the finest 
man in town always at the mercy of a blackmailer who 
seizes his child? 

Mrs. Church. If he yields, he is. 

Mr. Judd. How can he get the child out alive? He can 
get the child out only by yielding. He is at the mercy 
of the blackmailer. If your question is, How can he get 
the child out without yielding?, the answer is, I think, 
that he can’t get the child out without yielding. 

Mrs. Church. I can’t help thinking that somewhere 
along the line one strong stand might help. 

Mr. Zablocki. We yielded to Yugoslavia in the case of 
Vogeler. 
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Mrs. Church. I would like to see one strong stand taken 
to see what would happen. 

Mr. Judd. Then if they don’t come through, and we 
don’t go to war and drop bombs on them, we have thrown 
our position away. 

Mrs. Church. If we did and they did not go through, 
I would not try to bluff it. I would go through. 

Mr. Judd. We mustn’t do it unless we are prepared to 
go to the ultimate. They know we have power but not 
the will. 

Mrs. Church. I would go through, if necessary, because 
I am so convinced that we are going to come to the kind 
of showdown someday when we will have to go through. 

Mr. Farbstein. Don’t you think we ought to offer the 
money and then show them up as blackmailers? 

Mr. Judd. I don’t think they would yield to money. 

Mr. Farbstein. But at least we would treat them as 
kidnappers and thieves and blackmailers by offering them 
money and showing how low they really are. 

Mr. Judd. I would be afraid that would encourage all 
the other blackmailers, the lesser fry, to grab an American 
wherever they could. 

Mr. Saund. Can I comment on Mrs. Church’s statement? 
Mrs. Church, you are a very honest woman, and a good, 
strong American with the thought of patriotic duty. 

I will ask the Ambassador: Do you believe that we are 
strong enough and that the people of the United States 
would be willing to accept the doctrine that any time we 
have a dispute with those wretched Communists, we just 
go over there and throw the bombs and destroy them? 

Mrs. Church. I am, of course, not quite ignorant of the 
world. What I am afraid of is this: Every time we give 
in we are losing strength and we may be getting further 
away from the time when we might have been able to do 
something. 

I do not think you can use anything but the threat of 
force when you are dealing with brigands. The threat of 
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force becomes less effective as other people’s strength 
grows and as people suspect that there is within you some 
kind of a softness which makes you afraid to use the only 
weapon that they fear. I do not think that we have yet 
reached that stage. 

Mr. Saund. I think that is the greatness of America, 
that we have a feeling of softness, and that is why we are 
going to win out in the long run against communism and 
those brigands. We have a feeling of softness. We have 
a feeling of decency. We have a feeling of willingness to 
sacrifice and even use force against our wishes, because 
we have some principles and some ideals which we want 
to protect. We just can’t be hysterical, be carried away 
by emotion, and say we will use force. 

Mrs. Church. Some time let us take an evening and 
talk it out. 

Mr. Saund. That is what Hitler did. 

Mrs. Church. I am not talking about emotion. I have 
been talking about American people who have rights to be 
respected. 

Mr. Saund. We have found it our own generation. I 
was listening to a radio in my car when Hitler’s armies 
were within a few miles of Moscow. Kaltenborn was com- 
menting, and he was just going back into history and that 
there was absolutely no reason to believe that Hitler would 
not capture Moscow. 

Just taking physical facts and military power, and 
all that, he thought he had the world under his control. 
But he did not get very far in his thinking of force alone. 

The State Department and the President is doing—he 
is not only controlling himself but he controlled the British. 
He controlled the French, the Israelis. It is wise to settle 
these world affairs by using something else besides force. 

Mrs. Church. I think that the threat of force in terms 
of justice used to fight for a principle is not in any way 
the force of a Hitler. 
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I will stop with this last remark: I think of Christ who 
never failed to hit at wrong when it was necessary to do 
so, or to use the means necessary to do so, even while He 
was preaching the gospel of love. Dr. Saund and I will 
work it out between ourselves at some other time. 

Mr. Saund. Let me make my position clear. The way 
I believe in force is that I am 100 percent for having the 
strongest, the best equipped military force on earth, and 
if it becomes necessary for a showdown in war, that we 
will go there with the mostest and the firstest. 

We had a briefing from the Secretary of the Army today. 

I don’t believe that our State Department, the President 
is acting wrong when he is using forbearance on these 
little things. 

Mrs. Church. I do not call eight American citizens in 
China in prison for an undetermined length of time a 
little thing. 

Mr. Zablocki. Mr. Farbstein. 

Mr. Farbstein. I am in full accord with punishing as 
much as we are able the Chinese for their deportment. 
And yet it seems to me that the only way that we in this 
country can learn of conditions and of life under a Com- 
munist regime is by having some means of obtaining a 
reflection of conditions. 

How can we possibly obtain for our own benefit, and 
among our own citizens, a knowledge of conditions in these 
Communist countries unless we have some means of obtain- 
ing this information from newspapermen? 

The point I seek to make is, if we didn’t have any 
correspondents in Russia, with which we did not have 
diplomatic relations at the time, to tell us what conditions 
were in Russia, talking from a broad standpoint—of 
course, now we have the benefit of past history—how else 
could we have learned what was happening? 

Now, it may well be that I put them in a different cate- 
gory, and I do it intentionally. I can understand your 
refusal to allow any businessmen. I can understand your 
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refusal to allow any means whereby businessmen can 
benefit by going in there. But I also assume that if we 
allow a newspaperman to go there he is going to go there 
as a patriotic American, and that even though he will 
reflect actual conditions that exist in China today, the news 
that will come out of that country will be such as to con- 
vince the people in this country that we are in the right 
and they are in the wrong. 

I would like to get your reaction to my thoughts. 

Mr. Sebald. I would like to first ask you a question, Mr. 
Farbstein, if I may: What would you expect to learn that 
you don’t know now if you send an American correspondent 
in there? 

Mr. Farbstein. That is practically the same thing that 
Mr. Pilcher said. Suppose we were to take that attitude 
and didn’t send anybody into Russia when the Communists 
first came in, and thereafter when we broke diplomatic 
relations when—what was his name—I remember during 
Roosevelt’s period we commenced diplomatic relations and 
then broke with them. It was Litvinov. 

Mr. Judd. We never broke them off after once establish- 
ing relations in 1933. 

Mr. Farbstein. Is that so? Did we have somebody in 
Russia prior to Litvinov? 

Mr. Judd. Walter Reuther was there about 4 years. 

Mr. Farbstein. You know what I have in mind. Per- 
haps I don’t express it properly. If we took your attitude, 
if we said, ‘“What is there that we can learn now that we 
don’t know?’’ suppose we took that attitude back 20 yearg 
ago, how could the people in this country know the condi- 
tions that existed in Russia at that time to make us realize 
that conditions there were deplorable and what we had to do 
to avoid them and safeguard our country from those 
conditions? 

Mr. Sebald. I think I understand your point. Your 
main point is if we send somebody in there he would give 
us a coloration of what the situation is. When I say, ‘‘send 
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somebody,’’ I mean to allow a newspaper correspondent 
to go in. 

It seems to me that whether we do that or don’t do it, 
the real problem is what is overriding. Are the foreign 
policy and the best interests of the United States over- 
riding or is the fact that you allow a newspaperman or 
some newspaperman to go in there overriding? 

___ I think it is a balance of what is best for the United 
States. 

Mr. Farbstein. Why do you make one adverse to the 
other? I contend that it may be to the best interests of 
the United States to have a reporter go in there and tell 
us of the things that are happening there. 

As a matter of fact, I think I read one of the dispatches 
by this fellow Worthy who was there. He told of some of 
the things that are happening in China that made me feel 
that it looks as if things are just as bad there as in Russia 
and that we are doing pretty well here as we are. 

And if people know what things are in China, we 
realize communism still is pretty bad. 

Mr. Sebald. I don’t really want to get into a discussion 
about Mr. Worthy. I think we are straying from the real 
erux of our position, and that is, that we feel that the 
overriding interest of the United States demands that 
we not open up Communist China to Americans. That is 
our premise. 

Whether you agree with that or not is a different matter. 

Mr. Farbstein. I do agree, except it seems to me that 
permitting a reporter, presuming that he is one inculeated 
with American principles, to visit China and report con- 
ditions there will be in the interest of this country. 

Mr. Judd. I don’t agree that allowing our reporters 
into Russia got us any important information that we 
wouldn’t have had otherwise. It certainly didn’t give us 
enough information regarding the true character of the 
Soviet regime to prevent our making colossal blunders. 

Some in our Government gambled our whole future on 
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the assumption that we could do business with them. Ob- 
viously, the reporters didn’t get the real facts over to us. 

If we had not already recognized Russia, I would not 
be in favor of sending reporters into Russia either. That 
is one reason why I don’t want to make the same mistake 
again. 

We gave her respectability by recognition. She has 
some 400 official agents running all over our country, not 
to mention the clandestine ones. 

Looking back upon it, I think the Kremlin would have 
crumbled from internal stresses and strains if we hadn’t 
bailed them out, recognized them, and established -—— 

Mr. Zablocki. I am sure our colleague is not advocating 
recognition—— 

Mr. Farbstein. No; but I am trying to distinguish be- 
tween a reporter and an American businessman. 


(Discussion off the record.) 


Mr. Farbstein. In this morning’s paper as a result of 
the conference in Bermuda there seems to be a suggestion 
that perhaps this country’s policy, as far as trade with 
Communist China by countries who do not sell strategic 
materials for the purpose of trade, may be eased up a bit. 

Tf that is done—and it is also suggested it may be to the 
interest of these various countries to do so—how would that 
conform with the ideas you have just suggested? 

Mr. Sebald. To begin with, I am not sure that that is 
a valid assumption—that such a thing will come about. 
Off the record, if I may. 


(Diseussion off the record.) 


Mr. Zablocki. Mr. Adair. 

Mr. Adair. Mr. Chairman, Mr. Sebald, because I didn’t 
have a chance to say it earlier, let me say, a8 others have 
done, it is good to have you here at the committee table 
with us again. 

Mr. Sebald. I am glad to be here, Mr. Adair. 
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Mr. Adair. I want to add my voice in very strong sup- 
port of the position which the Government and the State 
Department has taken with respect to prohibiting passports 
to Red China. 

I just want to say there is one man here who believes 
firmly and wholeheartedly that that is the right position. 

Mr. Pilcher. I believe that myself. 

Mr. Adair. I am speaking only for myself. I know 
there are many others like yourself, John. 

Mr. Pilcher. I know that. I can understand the State 
Department, and I understand what Mr. Farbstein is talk- 
ing about; if they say newspapermen, why, then the maga- 
zines are going to want to send somebody, that he is a 
newspaperman. Maybe this newspaperman may not be 
as good a friend to us as that one. If you let the bars 
down, then some businessman will want the same thing. 

They have a certain way they have to do it. If they 
ever yield, you might just as well take the bars down. 
I agree with you 100 percent. 

Mr. Adair. In support and in furtherance of what Mr. 
Pilcher has said, it seems to me if we need information 
for governmental purposes, then we’d best rely upon our 
normal channels of information. Walter pointed to them 
a little while ago as being, perhaps, not as complete as 
we would like, but the best and most reliable available. 

On the other hand, if we let a newspaperman go in there, 
it seems to me that we have overlooked one fact, and that 
is that the newspaperman isn’t going to be permitted to 
go wherever he wants to. 

He is going to be restricted. He is going to see only 
what they want him to see. It isn’t, in my opinion, as though 
he could observe and reflect truly the situation there. 
Regardless of how patriotic he is, he cannot reflect what 
he doesn’t have access to. 

And for that reason, I say, no matter how capable and 
how worthy he is, we are not going to get a good, well- 
rounded report from him. 
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Mr. Farbstein. When he sends his dispatches they will 
state, ‘‘I was only permitted to go from here to there.”’ 
We will therefore know that whatever he is telling us is 
restricted, and that the country itself is doing the restrict- 
ing, and therefore we will know how to evaluate it. 

Mr. Adair. We'know that might be the case, sir. But, 
as John says, why lower the barriers at all? Thank you, 
Mr. Chairman. 

Mr. Zablocki. Mr. Ambassador, undoubtedly there are 
newspapermen and other professionals in Communist 
China who are seeking visas to visit the United States. 
There have been none granted? 

Mr. Sebald. You mean Red China? 

Mr. Zablocki. Yes. 

Mr. Sebald. Insofar as I know, there are none. 

Mr. McConaughy. There are undoubtedly some who 
want to come, but they know they couldn’t get visas under 
our laws, so they are not pressing it. 

Mr. Zablocki. Is it our policy that the United States 
denies visitor’s visas to countries with which we do not 
have diplomatic relations? 

Mr. Sebald. I couldn’t answer that. Again, that is a 
question I am not competent to answer. 

Mr. Zablocki. Do we have such a policy? 

Mr. Sebald. I don’t know. 

Mr. Judd. Not whether we have relations, but whether 
they are friendly, might be a better distinction. 

Mr. Sebald. We have, of course, an immigration law 
which is, as you know, a very stringent act. That prohibits 
Communists from coming to this country. 

Mr. Zablocki. That would be the statute, but the Depart- 
ment may have another policy. Is there such a distinction? 

Mr. Sebald. I am not competent to answer that question. 

Mr. Zablocki. Mr. Ambassador, during the Secretary’s 
news conference of February 5, the Secretary stated: ‘‘The 
Chinese Communist government’’—and I am referring to 
this statement because Mrs. Church mentioned deals, and 
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Mr. Ambassador, you inferred that there may have been 
a deal—— 

Mr. Sebald. No sir. I hope I didn’t give the impression 
that we had engaged in a deal. 

Mr. Zablocki. Not that we had engaged in a deal, but 
there was an offer of a deal. The Secretary in his press 
conference stated: 


The Chinese Communist government has for some time 
been trying to get reporters, preferably those it picked, 
to come into Communist China, and it has repeatedly tried 
to use the illegal detention of Americans in Communist 
China as a means of pressure to accomplish its ends in 
that respect. 


Have the Chinese Communists actually made such an 
offer to release American civilians in return for the en- 
trance of newsmen? 

Mr. Sebald. Not directly. What they have done, as I 
said in my statement, or I certainly implied it if I didn’t 
say it directly, they have by direct and indirect means 
sort of hinted time and again that, ‘Well, if our relations 
would get better, then you would find that these things 
would work themselves out,’’ the implication being that 
if you will, for example, allow Americans to come to China 
and have cultural exchanges, obviously, then, conditions 
would improve, and again an implication that some or all 
your Americans would come out. 

Mr. Zablocki. The Department has interpreted the im- 
plications as a deal for the return of the prisoners? 

Mr. Sebald. In a sense, yes. It is the old Commie 
technique of having us make delivery in exchange for their 
promise. 

Mr. Zablocki. They haven’t directly made a suggestion 
or offer? 

Mr. Sebald. I know of none. 

Mr. McConaughy. May I say, Mr. Chairman, the most 
specific thing they have said at Geneva is that the treatment 
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of prisoners would depend on the state of relations between 
the two countries. Then they have said that this cultural 
exchange would be a prominent element in determining the 
state of relations. 

Mr. Farbstein. Don’t you think, Mr. Sebald, we have 
been made to look a little ridiculous before the eyes of the 
world with this fellow Worthy going into China? 

Mr. Sebald. It depends who thinks we are ridiculous. 

Mr. Farbstein. The fact is we bar anyone going in, and 
here is a fellow who goes in despite all of that. I don’t 
know him from a hole in the ground. I don’t care about 
him. I just happened to read one of his dispatches. 

Mr. Sebald. Could I speak off the record? 


(Discussion off the record.) 


Mr. Zablocki. Mr. Ambassador, has the Department 
taken any action in regard to the three newsmen who had 
visited Communist China despite the fact that they did not 
have United States passports? 

Mr. Sebald. Have they taken action? 

Mr. Zablocki. Has the State Department taken any 
action? Will the Department take any action? Will these 
newsmen be denied passports in the future? 

Mr. Sebald. I am afraid I am not qualified to answer 
that question. 

Mr. Judd. Weren’t their passports taken up? 

Mr. Sebald. As I understand this situation, one of the 
passports has expired. Another one was to be stamped 
for return to the United States only. The latter has been 
given the privilege of a hearing if he so wishes, and I 
believe the hearing is to take place; isn’t it John? 

Mr. Henderson. It hasn’t been scheduled yet. 

Mr. Sebald. He has been told that he may have a hearing 
if he wishes that stamp taken out of his passport. 

In Worthy’s case, and I am speaking purely factually 
as I understand it, not opinionwise. his passport has ex- 
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pired, and his problem at the moment is that he is demand- 
ing a new passport. 

I think that is the thing that will probably come up for 
some sort of decision. 

Mr. Judd. Your point is, if we don’t give him one, we 
look as if we are censoring the press; then if we do give 
him one, he will be in a position of making the United 
States look foolish? 

Mr. Zablocki. Are there any other questions? Mr. Saund. 

Mr. Saund. Mr. Ambassador, I know we have been talk- 
ing about communism and all of that. We all agree that 
it is no good and we don’t want to recognize them. 

Let me ask you this: Is there serious danger, in your 
opinion, of any American newspapermen, if they are per- 
mitted to go to China, being held as hostages over and 
above those American prisoners that are there now? 

I mean, seriously, not a possibility, a serious danger 
if they go there that one or more of them will be held 
as hostages? 

Mr. Sebald. I think the question, sir, is not a good 
question. Our problem is not whether there is danger 
that these people will be held as hostages. Our problem 
is whether we have the capability of protecting them, and 
we don’t. 

Mr. Saund. Let’s put it this way. Is there serious, 
danger of any harm being done to those newspapermen 
or having them held hostages? It is an important question 
in my mind, because I think of all the reasoning you gave 
that is the most pertinent in my thinking that if there is 
any danger of any American newspaperman being held 
as hostage or their not being properly treated, or come 
to any harm, then I say definitely don’t let them go. 

That is my question. What is your answer to that? 

Mr. Sebald. My answer is that the Chinese Communists 
are part of the whole web of international communism. I 
think that international communism is pretty much the 


87 


same whether it is in Soviet Russia, in Bulgaria, in Hun- 
gary, or in Red China. 

If it suits their purposes to clap an American corre- 
spondent into jail, they will do it; if it doesn’t suit their 
purposes, they won’t do it. They might throw him out, 
or they might take privileges away from him, or they 
might treat him as a VIP, depending on what it is they 
are trying to accomplish. 

You ask whether there is danger, I don’t know. If I 
were a member of the International Communist conspiracy, 
I would probably be in a position to answer your question. 

Mr. Saund. I think you have answered my question in 
the affirmative, because you really have fear, and the State 
Department has fear, they know more than I do, that you 
cannot trust those Communists in China. You don’t know 
what they will do tomorrow. 

I let my girl go into certain sections of town, and in 
another section of town I don’t, not for any particular 
reason; if I have fear she might not be safe, I will not 
let her go there. 

When I go and park my car in a certain section of Wash- 
ington, if I have a coat in there, I lock it; if I go in 
another section, I don’t have to. 

So if there is any doubt in your mind that there is 
danger of blackmail, the holding of correspondents as 
hostages, or doing any harm, by all means don’t let them go. 

Mr. Sebald. I think your parallel is very good. 

Mr. Farbstein. What if you tell your daughter not to 
go and she goes anyhow? 

Mr. Saund. Let me ask you another question. I am 
confused. Is it true that the Chinese have hinted that if 
we let our newspapermen go in there they will really 
release those prisoners? Is there any chance of those 
prisoners being released by letting American newspaper- 
men go in there? There was talk about it. I am confused. 

Mr. Sebald. Again I will say that we know by experience, 
as I am sure you know by experience, that the Communists 
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give us a promise in return for our delivery. Our delivery 
would be permission for Americans to go into China. 
Their promise would be only a promise. I certainly 
wouldn’t trust them. 

Mr. Saund. I believe so long as the State Department 
believes that we cannot trust the word of those Communists, 
and we are not sure about the safety of our correspond- 
ents, they should not let them go. 

Dr. Judd, do you mind if I ask one question: You say 
we haven’t learned anything from correspondents going 
into Russia, and all of that. 

Let me ask you this: Do you believe the millions of 
Americans that looked at the television yesterday, the 
show of Dave Beck, did they really learn anything by 
looking at it? 

. Judd. I think they learned an awful lot. 
. Saund. What did they learn? 

. Judd. They sized up a man. 

. Saund. All right. 

Mr. Judd. I didn’t see it, but I judge so from what I 
read in the paper. 

Mr. Saund. We all read the newspapers. There are 
some columnists, and there are all those things. We get 
used to it. I can’t point out what good does it do, and 
I still read them, and the Americans read them, and in 
the long run it does good. 

You agree with me that even though that ridiculous show 
did good and the people demanded it, and that is why they 
spent so much money to broadcast it, I think for the same 
reason it is not for you or me or 3 or 4 people sitting in 
the State Department to judge whether the information 
dug out by our correspondents in Russia or in India or 
even from the President’s press conference does good for 
them or not. The American people do want information. 
I think they have a right to have it. 

Mr. Judd. That is the same argument that was rejected 
by the Supreme Court in the Holmes dictum that: freedom 
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of speech is not the right to cry ‘‘fire’’ in a crowded 
theater. The right to get information even if it is valid 
information does not give anyone the right to do things 
that will jeopardize the security of our country. 

Mr. Saund. I agree with you. If it would jeopardize 
the security of our country, that is all right. But to make 
the statement that you and I or the State Department can 
sit down and say whether the information will be valuable 
or not is not right. 

Mr. Judd. That is the only basis on which this ruling 
is made, that it is against the security interests of our 
country. 

Mr. Sebald. That is right. This matter of whether a 
correspondent would bring out a gem of wisdom or not, 
I think, is merely incidental to the policy as a whole. 

Of course, he might. As I tried to say before, it is the 
sum of the entire argumentation of this thing that leads 
us to believe that it is in the best interests of the United 
States for security reasons and otherwise, not to allow 
Americans to go into Red China. 

Mr. Judd. I wanted merely to say, in answer to your 
question, I believe that Americans over here can get an 
accurate impression. I think they can size up Dave Beck. 
We are dealing with our own people. We have certain 
fairly uniform standards of behavior by which we judge 
people in our country. 

A person going into the Soviet Union or to Hitler’s 
Germany or Communist China tends to judge people and 
conditions by the same standards he would use here at 
home. 

I think one of the basic reasons the Communists have 
reversed themselves and asked people to come in is that 
they have it cleaned up now, superficially. Most of the 
massacres are over. You can’t see those gross barbarities. 

A second is that they have discovered the Iron Curtain 
was a historic mistake, that it does more damage than it 
does them good. An iron curtain is not necessary to main- 
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tain a dictatorship. Hitler did not have one. Mussolini 
did not have one. Among his best assets were American 
tourists. They don’t study devious tactics. They are 
direct and pragmatic. They say, ‘‘Well, the trains are 
running on time. Everybody has work. No beggars. The 
youth are enthusiastic. The women have maternity bene- 
fits. Workers have vacations. This is not bad. We can 
do business with them.’’ 

I talked to some of those farmers from Iowa that went 
over to Moscow. They said that they found the people 
of Russia friendly and therefore concluded things are all 
right. Of course, the people are friendly. They are 
friendly in every country; but we aren’t dealing with the 
people. We are dealing with tyrants. 

We are simple. If the people are friendly, we think we 
can get along with their rulers. If we find we must oppose 
the tyrants, then we think we have to hate the people. 

I think the Commies have belatedly discovered that it 
is a great advantage to them to have Americans going in 
and judging them by our standards and saying, ‘‘It is not 
so bad. Why don’t we do business with them?’’? They 
hang on, persistently confident that eventually we will give 
in and they will prevail. Their will wins over ours. 

Mr. Saund. You and I are going to sit down and judge 
over here to save the American people from a wrong 
interpretation given them by our own newspapers? 

Mr. Judd. That is not the reason. 

Mr. Saund. That is the wrong way to look at it, from 
my way of thinking. 

Mr. Judd. The argument is not based on that. I think 
the information we got from Russia was not as valuable 
to us as the misinformation we got which was misleading 
and therefore dangerous. 

Mr. Saund. I will tell you frankly we haven’t any 
information from the Ambassador. He has not justified— 
maybe it is something classified that he cannot talk about 
or does not know. There must be some reason why the 
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State Department doesn’t want them to go. Our news- 
papermen go everywhere. I am not afraid of the American 
people receiving a better impression of China than by 
the reports of our newspapermen. 

Mr. Zablocki. I believe, Dr. Judd, you demonstrated an 
excellent understanding of the reason why the Communists 
changed their tactics. They found that the Iron Curtain 
did not work; why then is the United States bringing down 
an iron curtain? 

Mr. Judd. We are trying to prevent building up and 
giving increased prestige and influence and, therefore, in- 
creased power to a regime that is dedicated to our destruc- 
tion. To do otherwise is, to me, an act bordering on 
insanity, if not suicide. 

Why do we advocate helping regimes that live for one 
purpose above all else, to destroy us? You can’t let the 
bars down without giving them enormous prestige. The 
United States is accepting them. As I said a while ago, 
what can—— 

Mr. Saund. Our Ambassador is sitting with the Ambas- 
sador in Geneva—or have they adjourned? 

Mr. Judd. I am in favor of dealing with them in such 
strictly formal ways. We deal with gangsters, and so on, 
every once in a while. But when you accept them and 
carry on normal relations with them as you do with civilized 
people, you are giving them a status of civilization which 
they do not have. 

Mr. Zablocki. Mr. Ambassador, I hope Members of 
Congress will not at this time persist or even entertain the 
idea of visiting Communist China, but if they insist, do 
you really believe, particularly if there are other members 
of the other body, that the Department will stop them? 

Mr. Sebald. I don’t think we could stop them; no sir. 
We could stop them by appealing to their good sense as 
patriotic American citizens. 

Mr. Zablocki. In the past Members of Congress were 
granted passports to countries while others were denied 
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such privileges. Members of the other body particularly 
were granted such passports including visits to Russia at 
a time when United States relations with Russia were not 
at their best. 

Mr. Sebald. I can only answer your question by repeat- 
ing some of the consequences which I thought I had made 
clear. Let us assume that your subcommittee passes a 
resolution and says, ‘“‘We are all going into Communist 
China.”’ 

Mr. Zablocki. Over Dr. Judd’s dead body. 

Mr. Sebald. He may be curious and might like to go. 

Mr. Judd. If I got over there, I am one of those that 
wouldn’t get back. I wouldn’t be a hostage; I would be 
dead. 

Mr. Sebald. I think the Chinese Communists would be 
sitting up and clapping and saying, ‘‘We will give them 
VIP treatment, a treatment such as nobody ever got.” 
You could go to the Hong Kong border, you could prob- 
ably walk across there, and the Chinese would be there and 
whisk you off in the best airplanes and automobiles, and so 
forth. All I do is ask you, Would you want to lend your- 
self to a conspiracy of that kind? Of course, we could not 
stop you if you wanted to go. 

Mr. Judd. I think his analogy that they insisted on go- 
ing to Russia and they went isn’t on all fours, with China. 
We had diplomatic relations with Russia. We had con- 
sular people there to arrange for them, protect them, and 
everything else under the sun. They had American soil 
there on which to stand. Our Embassy is American soil. 

Mr. Zablocki. The United States does not have diplo- 
matic relations with East Germany, yet some of us did get 
to East Berlin. 

Mr. Sebald. But we are not in a state of technical war 
with East Berlin. 

Mr. Judd. I went into East Berlin in 1947. We rode our 
jeeps over and came back. We had American flags on them 
and there was no question at all. That was different. 
I think that is the point. 
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We had accepted the Soviet Union and recognized her at 
a time when she was pretending to be law abiding, neigh- 
borly, and democratic, even. These Chinese Communists 
don’t even pretend. They like to make an agreement with 
us because they know we will keep our side of it, and there- 
by handeuff ourselves. They know also that we won’t do 
anything about their breaking their side. It is always a 
heads-I-win, tails-you-lose proposition when they deal with 
the United States. 

Mr. Saund. Whenever you deal with these Communists, 
that is what you are up against all the time. That is the 
trouble. When we deal with Russia, it is the same thing 
all the time. With Nasser it is the same thing. But it 
doesn’t mean we will shut up shop. 


(Discussion off the record.) 


Mr. Zablocki. We are delighted to have you, Mr. Carna- 
han. Do you have any questions? 

Mr. Carnahan. Thank you, Mr. Chairman. I appreciate 
the opportunity to sit in. I regret that I didn’t have the 
opportunity of attending the entire hearing. I have no 
questions at this time, Mr. Chairman. 

Mr. Zablocki. Are there any other questions? 

Mr. Saund. I just want to make this remark. I am per- 
fectly satisfied with the action that the State Department 
has taken. I think they have certain reasons for that. So 
far, I haven’t found any occasion to differ with anything 
that the State Department has done. I know they use good 
judgment. They have information that is not available to 
all of us. Everything has to be taken into consideration 
and weighed, and they do the right thing. 

Mr. Zablocki. Mr. Ambassador, thank you very much. 


(Whereupon, at 4:16 p. m, the subcommittee adjourned.) 
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Mr. Chairman and Members of the Foreign Relations 

Committee. 

It is a privilege to have this opportunity to appear be- 
fore you and to review with you the question of the limi- 
tations imposed by the Department of State on the travel 
of American citizens abroad and certain related matters 
bearing on the exchange of persons between the United 
States and other countries. 


Also at your express wish, Mr. Chairman, I shall review 
the question of the ban on travel to Communist China of 


American newsmen, and address myself to the policy as- 
pects of limitations on overseas travel of Americans and 
on cultural exchanges generally. 


There is an accumulation of tradition as to exactly what 
a passport is and what rights citizens bearing passports 
have. The basic passport law dates back to 1856, although 
passports have been issued by the Secretary of State since 
the founding of the country. In fact, Congress enacted 
legislation in 1803 and in 1815 which specifically took cog- 
nizance of the fact that the Secretary issued passports 
under his general authority to conduct foreign relations. 


In 1856 the Congress also recognized that the President 
was responsible for the protection of American citizens 
abroad, This responsibility was later specifically assigned 
to the President by an Act of Congress on July 27, 1868, 
by which the President was authorized to take measures 
‘‘not amounting to acts of war’’ to insure the release of 
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any American citizen ‘‘unjustly deprived of his liberty by 
or under the authority of any foreign government.”’ 


Although the Congress recognizes the President’s obli- 
gation to protect American citizens abroad and to secure 
their release when unjustly held by foreign governments, 
Congress has traditionally recognized the Secretary of 
State’s authority to issue passports. This was most re- 
cently reflected by Act of Congress of July 3, 1926. This 
Act states that the Secretary or his designated representa- 
tive may grant and issue passports ‘‘under such rules as 
the President shall designate and prescribe for and on be- 
half of the United States.”’ 


The Secretary of State historically has decided which 
citizens should receive passports and for what countries 
their passports should be validated. Under Section 51.135 
of the Department of State Regulations, as amended Jan- 
uary 10, 1956, passports are denied to members of the 
Communist Party and to certain other citizens who sup- 


port the Communist movement. In addition, Section 51.136 
proscribes the issuance of passports to certain other indi- 
viduals. This regulation states: 


“Tn order to promote and safeguard the interests of the 
United States passport facilities, except for direct and 
immediate return to the United States, will be refused to a 
person when it appears to the satisfaction of the Secretary 
of State that the person’s activities abroad would: (1) 
violate the laws of the United States; (2) be prejudicial 
to the orderly conduct of foreign relations; or (3) other- 
wise be prejudicial to the interests of the United States.” 


In addition to his discretionary control over which indi- 
vidual citizens are issued passports, the Secretary of State 
may also decide which countries they may visit. This takes 
the form of a validation stamp in each passport, stating 
which countries may or may not be visited. Policy deci- 
sions as to which countries are intended in the ban are con- 
tinually reviewed in the light of current developments. 
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During wartime, passports are validated for relatively few 
countries, and close check is kept on which areas are safe 
for American travel. During World War II, for example, 
American passports were only good for six months and 
were taken up at the frontiers when citizens returned to 
the United States. 


Generally speaking, the United States will not validate 
passports for travel to countries with which we do not have 
diplomatic relations. Americans travelling to such coun- 
tries cannot be extended the usual protection offered Amer- 
jean citizens and property abroad by our embassies and 
consulates abroad. At the present time, the following in- 
scription is printed in every United States passport: 


“This passport is not valid for travel to the following 
areas under control of authorities with which the United 
States does not have diplomatic relations: Albania, Bul- 
garia, and those portions of China, Korea and Vietnam 
under Communist control.”’ 


In addition to not validating passports for countries with 
which we have no diplomatic relations, the Secretary of 
State may, from time to time, decide that the safety of 
American citizens cannot be fully protected in certain coun- 
tries. This is one of the reasons for the present ban on 
travel to Hungary and the recent ban on travel to the four 
nations in the Middle East: Israel; Egypt; Jordan and 
Syria. The Secretary of State, while considering it advis- 
able not to validate passports for Hungary, for example, 
nevertheless retains the right to except certain groups, 
whose travel to those areas would be in the interests of 
the United States. Groups often excepted in such cases 
are Red Cross and relief workers, priests and missionaries 
and the press. 


When the Secretary believes that the current situation 
in any particular country is stable once more, he then may 
lift the ban on travel there either for particular groups or 
for all citizens. Yesterday, as the most recent case in 
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point, the situation in the Middle East was considered to 
have stabilized sufficiently for the four-country ban to be 
removed. 


One reason for not allowing citizens to travel to certain 
countries, in addition to the safety of the individuals in- 
volved, is the psychological pressure which can be brought 
to bear on a country by not allowing Americans to enter it. 
For example, the United States cut off travel to Czecho- 
slovakia after United States newspaperman, William Oatis, 
was imprisoned. The unfavorable publicity received by 
the Czechs abroad and their desire to have American news- 
men and tourists visit Czechoslovakia undoubtedly con- 
tributed to the release of Mr. Oatis. Such pressure would 
have been impossible had the Secretary not had the author- 
ity to stop travel to Czechoslovakia. 


As a specific case history, the Committee may wish to 
have a brief analysis of the policy reasons why Americans 
are not permitted to travel to Communist China, beyond 


the reasons that we have no diplomatic relations with it. 
Publie attention has been focused on the refusal to author- 
ize travel by newsmen, but I should make it clear that this 
applies to all other citizens as well. 


Many other categories of travellers—missionaries, schol- 
ars, educators, public officials, relatives of imprisoned 
Americans—have been refused passports to Communist 
China. Let me put it this way: the special advantages or 
disadvantages of allowing any one group to travel there 
was not the governing factor. The decision, and the rea- 
sons behind it, applied equally to all Americans. 


And let me make one other point clear before giving 
those reasons: the skill and impartiality of American cor- 
respondents were never a point at issue. The vital impor- 
tance of a full flow of information about conditions in 
mainland China has been recognized throughout. 
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The reason, stemming from fundamental United States 
foreign policy, may be summarized as follows: 


(1) A state of unresolved conflict exists between the 
United States and the United Nations on the one hand and 
Communist China on the other. The Armistice, signed in 
1953, was to continue until a political settlement was 
reached. No such settlement has ever taken place, owing 
to the refusal of the Chinese Communists to consider any 
terms acceptable to the United Nations. The National 
Emergency, proclaimed by the President at the time of the 
original Communist attack in Korea, is still in effeet. All 
trade and financial transaction with Communist China are 
prohibited by United States laws and regulations. In time 
of war, travel in enemy territory is denied to United States 
citizens. In the present state of national emergency, travel 
to Communist China is similarly denied. 


(2) The Communist Chinese threat against the Republic 
of China, with whom the United States has a Treaty of 
Mutual Defense, remains clear and present. The Chinese 
Communist build-up on the mainland opposite Formosa 
continues. They have specifically refused to enter into any 
agreement renouncing the use of force in the Formosa 
area. Under such conditions the United States believes 
that mainland travel by its citizens is unwise. 


(3) Since, as I have said, the United States does not 
recognize the Chinese Communist regime, normal diplo- 
matic and consular protection for United States travellers 
there cannot be extended. This situation is highlighted by 
the fact that the Chinese Communists have taken, and are 
still holding, political hostages. Here is strong, evidence 
of the need for such protection. Even if the citizen apply- 
ing for a passport would waive his right to such protection, 
the Government must extend it to the limit of its capabili- 
ties. 

(4) The Chinese Communist regime, which came to power 
by armed insurrection, has consolidated that power by @ 
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series of lawless acts. These include invasion of North 
Korea and attack on United Nations forces there, and 
illegal imprisonment of American citizens without trial. 
It also includes flagrant violation of the Korean armistice 
agreement by the introduction of new weapons and air- 
craft in North Korea and, as we have seen, it includes the 
continuing build-up of forces on the mainland opposite 
Formosa. In all these instances, the opinion of the rest 
of the world has been cynically disregarded. Now Com- 
munist China seems to feel the need for respectability and 
acceptance into the family of nations. One of the requi- 
sites of such respectability is the establishment of trade 
relations and cultural exchanges with the United States. 
The prerequisite thus is a relaxation of United States 
travel restrictions. 


The wish of the Chinese Communists for greater respec- 
tability has been confirmed in the series of meetings at 
Geneva between United States Ambassador U. Alexis 
Johnson and Communist Chinese Ambassador Wang 
Ping-nan, which began on August 1, 1955. It was there 
that the Chinese Communists agreed that all American 
citizens in their country so desiring should be allowed to 
return to the United States and undertook to facilitate 
that return. Despite this unequivocal commitment of Sep- 
tember 10, 1955, eight United States citizens are still held 
prisoners. Ambassador Johnson has taken the firm posi- 
tion that the cultural exchanges and visits by newspaper- 
men now desired by the Chinese Communists could not be 
considered while United States citizens were still held 
prisoner. To do so might well destroy their last chance 
for freedom and would most certainly be giving into a 
form of blackmail. 


It is also necessary, of course, to consider the effect upon 
our friends and allies should the United States yield under 
such pressure. Confidence in our determination to resist 
the aggressive designs of communism would be weakened. 
The position of leadership which we have accepted would 
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be seriously undermined. It would be most difficult for us 
to urge others, many of whom must depend in part on our 
strength, to stand unafraid and unflinching before the com- 
munist threat. It is well known that this threat often takes 
the form of economic and cultural penetration. 


As Secretary Dulles has recently said in his press con- 
ference, this whole question of the visits by newspapermen 
to mainland China is under continuing review. If a for- 
mula can be found to permit their coverage of conditions 
there without affecting American lives and indulging in a 
form of appeasement by yielding to blackmail, we would 
all be greatly relieved. 


Now in this kindred matter of cultural exchange with 
other Communist countries, and the limitations thereon, 
I would like to make certain points clear: first of all, we 
have no exchanges of any kind with countries which we do 
not recognize—Bulgaria, East Germany, Albania, North 
Viet-nam and North Korea, as well as Communist China. 


At the present time, such exchanges, either official or 
private, are suspended with Hungary. American pass- 
ports are not valid for travel to Hungary except, as we 
have seen, for certain special categories. 


For some time now, the Department has taken no initia- 
tive in the matter of officially-sponsored exchanges with 
the USSR. There has been considerable exchange activity, 
however, with Poland and, to a lesser extent, with Czecho- 
slovakia and Rumania. At the present time a Polish coal 
delegation is in this country as well as their mission on 
economic aid. An unofficial United States housing delega- 
tion expects to go to Poland in June in reciprocity for a 
Polish visit to the United States last November. Three 
Rumanian observers, you will remember, covered our elec- 
tion last November, and it is hoped that some kind of 
reciprocal visit to Rumania by American political experts 
and scholars will take place shortly. 
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The refusal of Communist countries to abide by our visa 
requirements and allow their nationals to be fingerprinted 
has severely limited exchanges in the cultural field. Obvi- 
ously, we cannot regard a troupe of entertainers as Gov- 
ernment officials. So a kind of impasse exists. Unless the 
fingerprinting requirement for non-official visas is legally 
removed, it is to be expected that the Soviet bloc will con- 
tinue to use it as an excuse for propaganda to the effect 
that we have erected our own Iron Curtain. And it fur- 
ther gives them the opportunity to deny visits of American 
cultural groups because of our seeming failure to apply 
reciprocity. 

This small trickle of exchanges with certain of the Com- 
munist countries, is, we hope, temporary. The Secretary 
of State is currently studying this problem with a possible 
expansion in mind. We believe in the kind of understand- 
ing and goodwill that exchanges of people in many profes- 
sions and walks of life engender. Our own International 
Educational Exchange Program with the world outside the 
Tron and Bamboo Curtains is a flourishing and successful 
one which we feel has increased American understanding 
of our allies and of other countries of the free world, and, 
we have every reason to believe, helped tell the American 
story abroad. 


A current example of how this free world program works 
is the sharp increase in planned exchanges with Africa. 
The trend towards independent status for colonial areas 
and trust territories, as they become ready for the respon- 
sibilities of self-government, has been a continuing one. 
The contemplated increase in our program for Fiscal Year 
1958 is particularly oriented towards the development of 
African educational facilities and towards an expansion 
of the Leader Program and the Specialist Program there. 
For example, the number of exchange grants contemplated 
for the newly-independent nation of Ghana will be in- 
creased, it is hoped, from 13 to 40. 
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If any argument were needed, over and above the com- 
pelling one of increased two-way understanding, it could 
be pointed out that there has been a marked interest on the 
part of the Communists in these newly-emergent countries 
and that it has taken the form of providing educational 
facilities for African leaders and potential leaders. And 
their interest in other countries remains constant as well. 
Vice President Nixon, for example, on his return from his 
recent African tour emphasized to us the importance at- 
taching to exchanges with African countries as well as 
other efforts in the cultural and economic fields. 


If we believe, as we all do, that our way of life is the 
true one and the Communist way is the false, it seems to 
me that a thriving exchange program, which conveys the 
story of the American way and the way of the free world 
is a must in the continuing battle for the minds of men. 


State—FD, Wash., D. C. 


Defendant's Exhibit 3 


DEPARTMENT OF STATE 
FOR THE PRESS 
CAUTION—FUTURE RELEASE 


December 4, 1958 No. 730 


For Release at 4:15 P.M., E.S.T., Thursday, December 4, 
1958. Not To Be Previously Published, Quoted From, 
or Used in Any Way. 


ADDRESS BY 
Tas HonoraBLe JonN Foster DULLES 
Secretary oF STATE 
Berore THE Catirornia Strate CHAMBER OF COMMERCE, 
Farmmont Horet, Sax Francisco 
Trurspay, DeceMBER 4, 1958, at 1:15 P.M., P.S.T. 


United States foreign policy is designed to serve one of 
the purposes of our Constitution, ‘‘to secure the blessings 
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of liberty for ourselves and our posterity’, There was a 
time when foreign policy played a relatively minor role in 
that great task. Today its role is major. 


The world has been so shrunk by the developments of 
science and technology that events anywhere impinge on 
men everywhere. Furthermore, international Communism, 
seeking its ‘‘one world”’, operates against us on a global 
basis. 

Its leaders have always considered that the United States 
was the hardest nut for them to crack. They hope, how- 
ever, to do so by getting control of the rest of the world, 
leaving the United States so encircled and isolated, and 
subject to such economic strangulation that, as Stalin pre- 
dicted, we will recognize that continuing struggle is hope- 
less and will ‘“‘voluntarily”’ accept the Communist concept. 


During the period preceding and following the Second 
World War, international Communism made immense 
gains in Europe and in Asia. Now it rules about 900 mil- 
lion people. 

In recent years that expanding process has been checked. 
That has been the result of overall policies which I should 
like briefly to recall before turning to the Pacific and Far 
Eastern scene. 


I. 


It is our policy to check the Communist use or threat of 
force by having retailiatory power, and the will to use it, 
so that the Communist use of force would obviously be un- 
profitable. 


I emphasize both the power and the will. One without 
the other is useless. Also, that will must be sufficiently 
manifest that potential aggressors will calculate that they 
could not aggress without disaster to themselves. 


It is not pleasant to have to plan in these terms. But in 
the world as it is, there is no other way to peace and secur- 
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ity for ourselves and for other parts of the endangered 
free world. 


Ti. 


It is, however, not enough merely to have great retalia- 
tory striking power. It is necessary to have forces-in- 
being at endangered points. Nations in close proximity to 
powerful aggressive forces need the reassurance of some 
visible force within their own territory. They are not con- 
tent to be wholly dependent upon decisions in other lands. 


Furthermore, vast retaliatory power should not be, and 
will not be, invoked lightly. There must be an ability to 
oppose what may be limited probings in ways less drastic 
than general nuclear war. 


A capacity quickly to help Lebanon; such power as was 
rapidly deployed in the Taiwan area; the presence of 
United States forces in such areas as Berlin, West Ger- 
many and Korea, all contribute essentially to the peace 
and security of our country. 


Most of the “‘limited war’’ forces are contributed by our 
allies. For example, they contribute 80 percent of the 
ground forces. We help to maintain and support these 
forces by supplying, where needed, military weapons, and 
occasionally some financial support. 

This is truly a system of ‘‘collective’’ security. It pro- 
vides security for the United States as well as for our 
allies. 

IV. 


We also have policies to cope with the Communist tac- 
tics of political and economic subversion. 


The former colonial areas have long been marked out as 
special prey for Communism. Lenin taught that inter- 
national Communism should stimulate ‘‘nationalism’’ to 
the point of breaking, totally, political, economic and cul- 
tural ties between the so-called ‘“‘colonial and dependent 
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areas”? and the Western powers. Then, it was calculated, 
the new countries would become so dependent upon the 
Communist nations that the peoples could, as Lenin put it, 
be “amalgamated”? into the Communist bloc. 


That strategy is being actively pursued today, taking 
advantage of the liberating policies of the colonial powers. 


During the postwar period 21 new nations have been 
granted political independence and others are on the thresh- 
old of independence. International Communism is striving 
to gain control of these new countries. Its efforts are rein- 
forced by the rapid economic development within the exist- 
ing Sino-Soviet orbit. Harsh discipline and austerity con- 
tribute to its rapid economic growth. The newly indepen- 
dent and the less developed countries see this, and are told 
that with Communist help and guidance they can make the 
same progress. International Communism is now in a po- 
sition to offer many technicians and considerable amounts 
of economic assistance to support its subversive program. 


The free nations which have accumulated capital need to 
assist the less developed countries to carry out, in freedom, 
development programs. The peoples of the less developed 
countries must feel that they live in an environment that 
is made dynamic by forces that will lift them out of what, 
for most, has been a stagnant morass of poverty. 


This task is, in the main, one for private capital and 
normal trade. But Government must effectively supple- 
ment private efforts. When it does so, it is demonstrably 
acting to secure for us and our posterity the blessings of 
liberty. 


Tf these new countries, representing much of Asia and 
Africa, fall to Communism, and if the same lure operates 
in Latin America, then international Communism would 
have gone far to having the United States within the cruel 
grasp of its encirclement. 


106 


V. 


It is not sufficient to be defensive. Freedom must be a 
positive force that will penetrate. 


Only individuals and free enterprise can impart that 
quality. In a struggle where individual freedom is the 
issue, government cannot carry all the responsibility. Gov- 
ernments of the free can do much. But the essential ex- 
ponents of freedom are free people. 


Our nation was founded as a great experiment in free- 
dom. Our people were endowed with a sense of mission. 
As put in the opening paragraph of the ‘‘Federalist 
papers’’, we hoped by our ‘‘conduct and example’’ to 
demonstrate to all the world the advantages of a free and 
self-governing society. And, in fact, we did just that. 


When our nation was formed, the tide of despotism was 
high. We contributed largely to rolling it back. What 
we did became known as the ‘“‘Great American Experi- 
ment”’, and it caught the imagination of men everywhere. 

We must be imbued with that spirit and set that exam- 
ple. 

Freedom is still a magnet that attracts. Let me recall 
these facts: 


Of the Chinese Communist prisoners taken in Korea, 
two-thirds rejected repatriation. 


From Communist China the people fiee to Hong Kong 
and Macao. 


In Korea. about 2 million have gone from the Communist 
north to the south. 

In Vietnam nearly 1 million went from the Communist 
north to the south. 


During the Hungarian rebellion, 200,000 escaped to free- 
dom. 
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In Germany over 3 million have gone from east to west. 


Indeed, the evidence suggests a ‘Jaw’? of popular gravi- 
tation to democratic freedom. 


Within the past five years there have been violent out- 
breaks in East Berlin, East Germany, Poland, Hungary 
and Communist China. 


Today, the Soviet rulers threaten West Berlin because 
they have been put on the defensive by the inspiring dem- 
onstration there of what free men can do. 


Communist rulers have shown a formidable capacity to 
impose their rule. But if free men show the good fruits 
of freedom, the enslavers will always be on the defensive 
and will face the ultimate collapse of their system. 


VI. 


Let me now turn to the particular problems of the Pacific 
and the Far East. 


1. In Asia international Communism now controls a great 
population and land mass represented by the China Main- 
land, Tibet, North Korea and North Vietnam. 


2. The non-Communist countries are scattered about the 
rim of this great mass. For the most part they constitute 
separated insular or peninsular positions. Historically, 
they lack common ties, there is little sense of regional 
unity. As between some of the free Asian countries, there 
is antagonism. 

3. The Communist regime in Peiping, closely leagued 
with Moscow, is bearing down hard on the free Asian coun- 
tries with its massive weight of numbers, its rising mili- 
tary power and its infiltration among overseas Chinese who 
constitute a large and influential element in most of the 
free Asian countries. It penetrates labor unions, student 
groups and left-wing political parties. It has a vast under- 
ground apparatus and extensive propaganda facilities. 
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4. Internally, Red China is feverishly imposing a com- 
munization program designed quickly to transform the 
Chinese nation into a great military and industrial power. 
The program is one of slave labor that sacrifices human 
dignity on a scale unprecedented in all world history. But 
it is producing material results. 


5. The communization program inevitably creates wide- 
spread discontent. In order to divert hostility from them- 
selves, the rulers pretend that this program is needed be- 
cause the United States threatens to attack. They have 
launched a virulent ‘‘Hate America” campaign. 


6. Of the 11 free Far Eastern countries, 8 have gained 
their independence since 1945. They inevitably lack ex- 
perience in public administration. They are in an early 
stage of economic development. Their industries remain 
to be created. Their standards of living are low. 


These conditions of the Far East are quite different from 
those of Western Europe, for example. There, the free 


countries are contiguous; they have a similar culture; they 
are well developed economically. 


Despite the different circumstances, that must always be 
taken into account, the basic principles I have outlined are 
nevertheless applicable in the Far East and can preserve 
freedom there. 


Vil. 


We have developed Far Eastern collective security ar- 
rangements to the maximum degree so far practical. Of 
these security arrangements, the most significant is that 
created by the Southeast Asia Collective Defense Treaty. 


In addition, the United States has bilateral security ar- 
rangements with the Republics of the Philippines, Korea 
and China and with Japan. We have a trilateral treaty 
with Australia and New Zealand. 

The United States maintains large mobile power, air and 
sea, in the Pacific, and some ground forces, particularly in 
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Korea. These are part of a free world defense network in 
the Far East involving some 1,750,000 troops, most of them 
battle experienced. These forces deter, and can resist, 
Communist aggression. They are backed up by the retalia- 
tory striking power of the United States, if this is needed. 


There have been no Communist territorial gains in the 
Far East since SEATO was formed in 1954. 


The recent Communist show of force in the Taiwan area 
was for the avowed purpose of liquidating the Government 
of the Republic of China and expelling the United States 
from the Western Pacific. It was pushed to the point of 
ascertaining whether the United States had the will to fight 
if challenged. We showed that will and avoided a loss 
which would have been not merely Quemoy but, ultimately, 
the entire free world position in the Western Pacific. 


VII. 
In addition to contributing military security, the United 


States promotes the general economic and political health 
of the free nations of the Far East. This is in accord, both 
with our traditions and with our interest. Also, we thereby 
combat the Chinese Communist tactics of subversion. 


In this connection I should like to mention our attitude 
toward the Chinese Communist regime. I spoke of this 
rather fully in a talk which I made here in San Francisco 
in June of last year. What I now say is designed to sup- 
plement and not to subtract from what I then said. 


Developments make it ever more clear that if we were 
to grant political recognition to the Chinese Communist 
regime, it would be a well-nigh mortal blow to the survival 
of the non-Communist governments in the Far East. Such 
recognition and the seating of the Chinese Communists in 
the United Nations would so increase their prestige and 
influence in the Far East, and so dishearten the free na- 
tions, that the Communist subversive efforts would almost 
surely succeed. 
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Contrary arguments come largely from two sources. 
There are those who argue that since the Chinese Commu- 
nist regime exists and has power in Mainland China, we 
ought to accord it political recognition. 


There is, however, no principle of international law to 
this effect. Recognition is a privilege which can be ac- 
corded or withheld. There are several de facto regimes in 
the world that we do not recognize. We act, in this re- 
spect, as our national interest dictates. 


The Chinese Communist regime is bitterly hostile to the 
United States. It is dedicated to expelling us from the 
Western Pacific. It is determined to take over the free 
peoples and resources of the area. It violates all estab- 
lished principles of international law and of civilized con- 
duct. 


Why should be give aid and comfort to such a regime 
and to such policies? 


Some think we should recognize the Chinese Communist 


regime in the hope that large and profitable trade would 
follow. That is an illusion. The Mainland of China has 
never been a large customer of the United States, and its 
trade is even more closely regimented under Communist 
rule. 


The United States today is exporting to the non-Commu- 
nist countries of the Far East at the rate of over $214 bil- 
lion a year. This excludes the value of military items ex- 
ported under our Mutual Security programs. 


We may be sure that if the Communists should take over 
these free nations of the Far East, our trade with them 
would drastically shrink, as has been the case with our 
trade with the Soviet Union and its European satellites. 
We must also recall that because Communist nations look 
on trade primarily as a political instrument, it has rarely 
been possible for citizens of free nations profitably or 
safely to engage in such trade. 
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Should we, then, in the quest of a few millions of dollars 
of unreliable trade with Communist China, jeopardize ex- 
ports of $21% billion? 


We deal with the Chinese Communist regime whenever 
that is expedient. We do not pretend that it does not exist. 
We have been in almost constant negotiations with it for 
particular purposes, at Panmunjom, at the Geneva Confer- 
ence on Indo-China, in bilateral negotiations at Geneva 
and now at Warsaw. 


But it is certain that diplomatic recognition of the Chi- 
nese Communist regime would gravely jeopardize the 
political, the economic and the security interests of the 
United States. The Pacific instead of being a friendly 
body of water would in great part be dominated by hostile 
forces and our own defenses driven back to or about our 
Continental frontiers. 


Ix. 


There is currently a specific threat to free world trade 
in the Far East. That is the ‘“‘dumping”’ practice of 
Communist China. The Chinese Mainland people desper- 
ately need for themselves all that they are capable of 
producing. But they are denied, so that the rulers may 
prosecute their expansionist designs. 


When millions of Chinese are dying of starvation, rice is 
exported for political purposes. 


Goods manufactured in China are being dumped in 
Southeast Asia at prices that disrupt normal trade. These 
include textiles, bicycles, sewing machines, fountain pens, 
and the like. This is particularly a threat to the trade of 
Japan in South and Southeast Asia. 


This problem as it arises in the Far East is one phase 
of the economic offensive now being initiated by the Sino- 
Soviet bloc. 
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Your Government is intensively studying this problem. 
We have asked business people—some from the group 
I am addressing—to study it. There is no doubt in my 
mind but what concrete measures will be needed to assure 
that in the face of this unfair competition free enterprise 
will continue to play its full role as a dynamic and expand- 
ing force in developing the economies of the free world 
nations. 


x. 


One essential, sought by our Far Eastern policy, is to 
assure that the Chinese Communists do not acquire, as an 
exclusive tool of their own, the prestige that attaches to 
Chinese culture. This prestige is very great. 


Chinese culture has ancient historic roots and is an 
influence today throughout the Far East. It derives from 
the family life, the veneration of the ancestor, and the 
training of youth to respect their parents. It comprehends 
the creation and admiration of what is beautiful in color, 


form and arrangement. It stimulates and honors educa- 
tion in the broad humanitarian and philosophical sense 
of that word. 


Today, on the Mainland, not only Chinese culture, but 
every aspect of human dignity, is sought to be eradicated. 


Under the Chinese Communist ‘‘commune’’ system, 
individuality and personality are brutally suppressed. The 
individual is valued, and allowed to survive, only as a 
laborer for the state. ‘All purpose’”’ workers, in blocs of 
tens of thousands, are herded into crude dormitories, with 
men and women largely segregated, and children placed in 
wholesale nureries, so that the women can also be part of 
the slave labor. The venerated graves of ancestors are 
everywhere being desecrated. The respected customs and 
beliefs of the people, the basic values of family life, educa- 
tion in the broad sense, the art of the beautiful, are being 
obliterated in the name of the ‘‘great leap’? decreed by 
Peiping. 
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It is important to all the world that Chinese culture be 
preserved. 


Fortunately there is a qualified custodian of that cul- 
ture—The Government of the Republic of China, with its 
present seat at Taipei. 


A few weeks ago I went to Taipei to discuss the general 
situation with the President and other members of that 
Government. Out of that consultation came a declaration 
which is, I think, noteworthy. Let me read these passages: 


‘<The Government of the Republic of China declared 
its purpose to be a worthy representative of the 
Chinese people and to strive to preserve those qualities 
and characteristics which have enabled the Chinese to 
contribute so much of benefit to humanity.’’ And, 

“‘The Government of the Republic of China con- 
siders that the restoration of freedom to its people on 
the Mainland is its sacred mission. It believes that 
the foundation of this mission resides in the minds and 


the hearts of the Chinese people and that the principal 
means of successfully achieving its mission is the 
implementation of Dr. Sun Yat-sen’s Three Peoples 
Principles (Nationalism, Democracy and Social Well- 
being) and not the use of force.’’ 


These declarations have significance not just for China, 
but for all the Far East and indeed for all the free world. 
They give welcome reassurances that the Republic of China 
will not by any rash act engulf the world in war. Also 
they assure that Chinese culture will live on as a symbol 
and inspiration to the Chinese people and indeed to all 
of us. 


XI. 


There are some who question whether the foreign policies 
we are following will succeed. 


Tt can be affirmed with absolute confidence that our 
policies will succeed if they are steadfastly pursued. 
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Materialistic despotisms, with their iron discipline, their 
mechanistic performance, their hard and shiny exterior, 
always seem formidable. Democracies seem to stumble and 
falter; they advertise their differences, and always seem 
vulnerable. But history has demonstrated, again and 
again, that democracies are usually stronger than they 
seem and despotisms are always more vulnerable than they 
appear. For example: It is impossible for Communist 
nations to develop into modern industrial states without a 
large degree of education. But minds so educated also 
penetrate the fallacies of Marxism and increasingly resist 
conformity. 


Also there are increasing demands on the part of the 
subject peoples for more consumer goods, for more of the 
fruits of their labor. Their demands cannot be indefinitely 
repressed or satisfied merely with recurrent promises. 


Such internal pressures are bound to alter the character 
of the Communist regimes, particularly if these regimes 
are denied the glamor and prestige of great external suc- 
cesses. 


It may be recalled that when Khrushchev, in 1956, 
attacked the abuses of Stalin he explained that they could 
not have been corrected earlier because ‘‘many victories 
were gained during his lifetime”’. 


To deny external successes to International Communism 
is not merely a negative, defensive policy. It accelerates 
the evolution within the Sino-Soviet bloc of governmental 
policies which will increasingly seek the welfare of their 
own peoples, rather than exploit these peoples in the inter- 
est of world conquest. 


If the non-Communist nations hold fast to policies which 
deter armed aggression; if they prevent subversion through 
economie and revolutionary processes; and, above all, if 
they demonstrate the good fruits of freedom, then we can 
know that freedom will prevail. 
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President Eisenhower, speaking in Paris at the NATO 
meeting a year ago, outlined what he believed to be the 
policies of the free world. Concluding, he said, ‘‘Their 
lies before the free nations a clear possibility of peaceful 
triumph. There is a noble strategy of vietory—not victory 
over any peoples, but victory for all peoples.” 


That is the strategy to which we are dedicated. Its 
price will be high, not only in terms of money but above 
all in terms of will, of perseverance, of faith. Given those 
qualities, victory is assured. 

* * * 
Passport Office 
Dec. 10 1958 
Legal Division 
State—FD, Wash., D.C. 


Defendant's Exhibit 4 
DEPARTMENT OF STATE 
FOR THE PRESS 
August 22, 1957 No. 473 
Reporters to Red China 


Heretofore it has been the policy of the United States 
Government to authorize no travel by United States citizens 
to the Communist-ruled mainland of China. That regime 
has not honored its undertaking to permit United States 
citizens jailed by them to return to their homes. The 
Chinese Communist regime has, however, continued to 
persist in its refusal to comply with its undertaking or to 
follow the practices of civilized governments. 


During this period new factors have come into the pic- 
ture, making it desirable that additional information be 
made available to the American people respecting current 
conditions within China. The Secretary of State has ac- 
cordingly determined that it may prove consistent with the 
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foreign policy of the United States that there be travel by 
a limited number of American news representatives to the 
mainland of China in order to permit direct reporting by 
them to the American people about conditions in the area 
under Chinese Communist control. It is hoped, among 
other things, that they may be able to report on the Amer- 
icans illegally held in Chinese prisons as to whose fate 
there is deep concern on the part of the American nation. 


In view of this determination, the Department of State 
has asked each of the newsgathering organizations, which 
has demonstrated sufficient interest in foreign news cover- 
age to maintain at least one full-time American corre- 
spondent overseas whether it wishes to send a full-time 
American correspondent to the China mainland, to be sta- 
tioned there on a resident basis for six months or longer. 
Twenty-four affirmative replies have been received from the 
organizations identified on the attached list. 


The Department of State is of the view that this number 
comes within the intent of the Secretary’s determination 
and it is therefore prepared, on an experimental basis, to 
issue to one such correspondent representing each of the 
listed newsgathering organizations a passport not restric- 
ted as regards travel to and on the mainland of China. The 
Department of State is asking the Treasury Department 
to issue licenses under the Trading with the Enemy Act 
limited to authorizing such transactions as may be neces- 
sary to allow these correspondents to carry out their func- 
tions. 


The present validation of passports will be for a period 
of seven months after the date hereof. 


Those traveling to mainland China do so knowing that 
they face abnormal personal risks due to the failure of the 
Chinese Communist regime to treat American citizens in 
accordance with the accepted code of civilized nations. 


It is to be understood that the United States will not 
accord reciprocal visas to Chinese bearing passports issued 
by the Chinese Communist regime. 
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It is emphasized that this experiment is founded upon 
the desire to have the American people better informed 
through their own representatives about actual conditions 
in the areas under Chinese Communist control. It does not 
change the basic policy of the United States toward Com- 
munism in China, which was recently restated by the 
Secretary of State in his address of June 28, 1957, at San 
Francisco. Generally speaking, it is still not consistent 
with United States policy, or lawful, that there be travel 
by Americans to areas of China now under Communist 
control. 


A list of the 24 organizations mentioned above follows: 


American Broadcasting Company 
Associated Press 

Baltimore Sun 

Chicago Daily News 

Chicago Tribune 

Christian Science Monitor 
Columbia Broadcasting System 
Copely News Service 

Fairchild Publications, Inc. 
International News Service 
McGraw-Hill World News 
Minneapolis Star & Tribune 
Mutual Broadcasting System 
National Broadcasting Company 
NEA Service, Ine. 

Newsweek 

New York Herald Tribune 
New York Times 

Reader’s Digest 

Saturday Evening Post 
Seripps-Howard Newspapers 
Time, Inc. 

United Press 

U.S. News and World Report 


State—FD, Wash., D.C. 
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(Filed January 29, 1959) 
Motion to Stay Proceedings 


Defendant moves the court to stay the proceedings in 
the above entitled action until a final determination is 
made in the case of William Worthy, Jr. v. John Foster 
Dulles, No. 14806, by the United States Court of Appeals 
for the District of Columbia on the ground that the claims 
for relief revolve about an identical and controlling issue 
of law as moe fully appears in the affidavit of Samuel 
L. Strother. 


F. Kix Mapper 
Attorney for Defendant 


Samve. L, STRoTHER 
Attorney for Defendant 


AntHoNY F. CarrgREy 


Attorneys 
Attorney for Defendant 


(Filed January 29, 1959) 


Affidavit 
District oF COLUMBIA, §8.: 
Samuel L. Strother, being first duly sworn, deposes and 
says: 
1. I am an attorney for the defendant in the above- 
entitled cause. 


2. The above cause was commenced by filing a complaint 
against the defendant, John Foster Dulles, on the 12th day 
of November 1958. 


3. The complaint in the above cause is for a declaratory 
judgment and injunction, and the relief sought is a decree 
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permitting travel to areas not validated for travel in 
plaintiff’s passport. On the 5th day of December, motion 
of plaintiff for summary judgment was filed. 


4. The answer to the complaint and answer to motion of 
plaintiff for summary judgment of said defendant was filed 
herein on the 12th day of January 1959. 


5. On the 11th day of April, 1958, the complaint in the 
case of William Worthy, Jr. v. John Foster Dulles, Civil 
Action No. 916-58, was filed in this Court praying for a 
decree that plaintiff has a constitutional right to travel and 
for a passport. Defendant filed an answer to the complaint 
on June 9, 1958. On June 23, 1958, plaintiff filed a motion 
for summary judgment. Defendant filed a cross-motion 
for summary judgment on September 18, 1958. On 
October 2, 1958, this Court, Judge Curran presiding, in an 
oral opinion observed in pertinent part as follows: 


‘The conduct and exercise of foreign relations of the 
United States resides in the Executive Branch of the 
Government. Within the reasonable and proper 
exercise of foreign relations, the President of the 
United States may properly restrict the travel of 
certain citizens to certain designated geographical 
areas of the world when necessitated by foreign policy 
considerations. ”’ 


This Court issued an Order dated October 6, 1958, 
granting defendant’s cross-motion for summary judgment 
and dismissing the complaint. On October 16, 1958, plain- 
tiff filed a notice of appeal to the United States Court of 
Appeals for the District of Columbia. That case is 
presently pending before the Court of Appeals, with 
appellee’s brief due to be filed on February 7, 1958. It is 
indicated that the case will be calendared for oral argument 
shortly thereafter. 


6. The claims for relief in the two actions are identical 
in that the controlling issue of law regarding the authority 
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of the Secretary of State to restrict the travel of American 
citizens to designated geographical areas of the world when 
necessitated by considerations of foreign policy is brought 
squarely before the Court. 


Samvet L. SrroTHER 
Samuel L. Strother 


Subscribed and sworn to before me, a Notary Public, 
this 28th day of January, 1959. 


Emmy McC. Iretanp 
Notary Public, D. C. 


My Commission Expires: Feb. 28, 1959. 
(Seat) 


(Filed February 2, 1959) 


Motion for Preliminary Injunction and Opposition to Motion 
to Stay Proceedings 

Plaintiff by his attorneys moves the Court for a pre- 
liminary injunction, enjoining, pending the disposition of 
this action, the defendant, his officers, agents, servants, 
employees and attorneys, and all persons in active concert 
or participation with him, from continuing to deny pass- 
port facilities to plaintiff necessary for his travel to China 
and from taking any adverse action whatsoever by way 
of passport cancellation, denial of future passport 
facilities, the institution of criminal proceedings or other- 
wise against the plaintiff by reason of his travel or con- 
templated travel to China, and directing the defendant to 
extend to plaintiff passport facilities necessary for his 
travel to China during the pendency of this action. 


The grounds of this motion are that unless so enjoined, 
the defendant’s action will cause the plaintiff irreparable 
injury before this cause can be disposed of. 


In support of this motion for a preliminary injunction, 
and in opposition to the defndant’s motion to stay pro- 
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ceedings, plaintiff refers to the pleadings herein, to the 
affidavit of the plaintiff sworn to on the 6th day of 
November, 1958 and to the attached affidavit of counsel, 
sworn to on the 30th day of January, 1959. 


Rasinowrrz & Boupin 
25 Broad Street 
New York 4, New York 


By Lzonarp B. Boupin 
Forer & Rem 


711 14th Street, N. W. 
Washington, D. C. 


By Davmw Rex 
Attorneys for Plaintiff 


————— 


Affidavit in Support of Motion for Preliminary Injunction and 
in Opposition to Motion to Stay Proceedings. 


State or New Yore 88 
County or New Yor 


Leonarp B. Bounty, being duly sworn, deposes and says: 


I am one of the plaintiff’s attorneys. I am personally 
acquainted with the facts in this case and make this 
affidavit because of the plaintiff’s absence at the present 
time from the United States. I am advised that the plain- 
tiff is presently en route by ship from Europe to the 
United States. 


A preliminary injunction is sought herein by the plaintiff 
for the following reasons. Plaintiff, as a result of corres- 
pondence dated March 24, 1958 and May 14, 1958 with 
the President of the Chinese People’s Association for 
Cultural Relations with Foreign Countries is now invited 
to visit China ‘“in the next autumn or early in 1959.” It 
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is this invitation that plaintiff has accepted and for which 
he requires passport facilities. If the plaintiff is unable 
to secure such passport facilities during the pendency of 
this action he will be unable to accept this invitation. The 
Chinese People’s Association for Cultural Relations has 
made no commitment to plaintiff to keep the invitation 
open indefinitely nor to extend it indefinitely. 


However, even if such invitation were renewed or 
extended, plaintiff might himself be unable to accept it in 
the future by reason of personal disability, family obliga- 
tions, or writing, teaching or lecture commitments. Plain- 
tiff will be seventy years old this August and it is obviously 
impossible to predict how long he will be willing or able 
to endure the strain of a long trip to China, travel inside 
that country and the work of lecturing, writing newspaper 
articles and, possibly, a book during and in connection 
with that trip. The plaintiff must also make personal 
business and literary arrangements for the period ahead 
in this country if passport facilities are to be denied him. 
He has postponed for some time the making of commit- 
ments of this kind, but it is not possible to postpone such 
commitments indefinitely. Once they are made it will be 
practically impossible for him to leave the United States 
for a year or more. 


The seriousness of the situation is accentuated by the 
defendant’s motion to stay proceedings. The defendant 
proposes that the proceedings in the District Court herein 
be stayed until a ‘‘final determination”? is made in a 
different case now pending in the Court of Appeals for 
the District of Columbia, Worthy v. Dulles, No. 14806. 


Quite aside from the material differences between the 
two cases and the impropriety of making the rights of 
one litigant in a civil case dependent upon the results of a 
litigant in a different case with whom he has no connection, 
the delays now promise to be interminable. The govern- 
ment has already sought extensions of time to file briefs 
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and papers both in the Worthy case and here, and 
experience indicates that it will continue to do so at various 
stages. Even aside from this factor, if the government 
is correct in its proposal to stay proceedings herein for 
the reasons indicated, it will be equally correct after the 
Worthy case has been decided by the Court of Appeals 
and it will seek a further stay when certiorari to the 
Supreme Court of the United States is sought by the losing 
party in the Worthy case. 


Even if the Worthy and Frank cases presented ‘‘an 
identical and controlling issue of law’’, which is not the 
case, it would be improper and contrary to the precedents 
to postpone proceedings herein because of the pendency 
of Worthy. A litigant in one case should not have his 
rights determined by what an unrelated litigant in a 
different case and that litigant’s counsel, however able he 
may be, has secured in a ‘‘final determination”? in that 
ease. Contemporaneous law suits have been started and 
appeals in those cases decided in the District of Columbia 
even where the issues were similar and even where they 
were identical. Indeed, separate actions in Rockwell Kent 
y. Dulles and Walter Briehl v. Dulles were instituted in 
the District Court, decided by this court and ultimately 
by the Court of Appeals and by the United States Supreme 
Court without the suggestion ever being made that one 
of the litigants should await the other litigant’s success 
or defeat. During the pendency of Dayton v. Dulles, in- 
volving the propriety of a decision based upon secret 
evidence, there was being vigorously prosecuted the case 
of Willcox v. Dulles, without any suggestion by the govern- 
ment that either of these two cases should await the 
determination of the other. In the non-passport field the 
Supreme Court went even further when it granted a 
petition for certiorari in Taylor v. McElroy, No. 504, upon 
the direct review of the District Court action, despite the 
pendency in the Supreme Court of a similar case, Greene 
vy. McElroy, No. 180, both in the October 1958 Term. 
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Experience in cases involving problems of constitutional 
law, particularly in the passport field, has shown the dis- 
advantage of assuming that a particular case will resolve 
constitutional problems sufficient to dispose of all other 
cases appearing to involve similar or related ones. For 
it is a settled and sound judicial process to avoid the 
promulgation of sweeping constitutional principles, cer- 
tainly those which would render statutory action invalid, 
if a case can be decided upon a narrow legal principle or 
upon the particular facts involved. Hence the decision 
of the Court of Appeals in the District of Columbia in 
both Robeson cases, Robeson v. Acheson, 198 Fed. 2d 985, 
and Robeson v. Dulles, 235 Fed. 2d 810, and in Boudin v. 
Dulles, 235 Fed. 2d 532, where the contemplated ‘‘test 
eases”? were either dismissed or remanded without a 
decision on the constitutional issues. This could very well 
happen in the Worthy case, as appears below. 


It is significant that the government’s motion to stay 
proceedings does not say that the two cases involve 


identical or even similar issues of fact or that they even 
involve the same principles of law. Hence the peculiarity 
of the government’s language: ‘‘that the claims for relief 
revolve about an identical and controlling issue of law.” 
This vagueness is justified by the facts. 


Worthy v. Dulles and the present case differ in the follow- 
ing respects among others: 


1. The decision by the government in the Worthy case 
is predicated in part upon the claim that Mr. Worthy 
violated the restrictions set forth in his passport and the 
applicable statutes of the United States. Thus, finding 
IIA in the Worthy case is: 

“I find that William Worthy, Jr. traveled to and 
in Communist China and Hungary during the period 
December, 1956- February, 1957 in violation of the 
limiting and restricting endorsements contained in his 
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passport, and in willful disregard of declared and 
existing United States foreign policy; and further that 
he had both actual and constructive notice of such 
restrictions and policy.”” (Worthy v. Dulles, No. 14806, 
Joint App. in the Court of Appeals, pp. 22-23) 


On the other hand it cannot be claimed by the defendant, 
nor is it so claimed, that plaintiff herein used his pass- 
port in violation of its terms or the applicable laws of the 
United States. The plaintiff made a decision that 
although he believed the Secretary’s actions and decisions 
in this field to be unlawful and that he, the plaintiff, had 
a right to travel to China, he preferred not to exercise his 
rights until a court had made an adjudication in the 
pending law suit. Hence, there is absent from the present 
ease the problem raised by the defendant’s answer to 
the plaintiff’s motion for summary judgment in the 
Worthy case relying upon Mr. Worthy’s ‘‘past conduct’’. 
(Joint App., supra, p. 30) It is particularly significant 
in this connection that in hearings conducted before 
various Congressional committees, the representatives of 
the defendant herein have repeatedly taken the position 
that the travel to China of Mr. Worthy and others like 
him was in violation not only of our civil law but of our 
criminal laws. 


2. The second distinction is that Mr. Worthy’s travel 
was exclusively in connection with his work as a news- 
paper man. The plaintiff herein seeks relief upon a factual 
basis supported by a complaint and affidavit which is far 
broader in nature. He is a writer, scholar and a journalist 
and lecturer and claims the right to travel for all of these 
reasons, as well as the inherent right of any American 
citizen to travel. On the other hand, the defendant has 
laid the groundwork for an argument that even if a group 
of accredited newspapermen were given passports for 
China, the plaintiff would not be included in that group. 
Thus, on August 28, 1958, Mr. Roderic L. O’Comnor, Ad- 
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ministrator, Bureau of Security and Consular Affairs, 
wrote your deponent stating, inter alia: 


‘The Department did, in August, 1957, validate 
passports for a limited group of newspapermen 
designated by their employers to permit their travel 
to Communist China contingent upon their obtaining 
entry permits. (See enclosed press release outlining 
the details of this action.) 


It is the Department’s opinion that Mr. Frank is 
not eligible for inclusion in the group of ‘reporters- 
foreign correspondents’ who have been issued pass- 
ports valid for travel to and in Communist China.’ 
(Plaintiff’s affidavit herein, Exhibit N) 


3. This point also indicates the third distinction between 
this and the Worthy case. The complaint herein charges 
that the denial of plaintiff’s right to travel to China is 
‘“<ynreasonable, arbitrary and discriminatory and in viola- 
tion of plaintiff’s rights under the due process clause of 
the Fifth Amendment’’ (complaint, par. 10d) by reason 
of the fact that ‘‘the defendant agreed to permit twenty- 
four American newspapermen to travel to China for the 
purpose of representing their news agencies; nevertheless 
defendant continued to reject plaintiff’s application for 
identical passport and travel facilities.” (complaint, 
par. 9) The answer herein admits the allegations of 
paragraph 9 while denying those of paragraph 10. This 
is an issue clearly not within the Worthy case, since Mr. 
Worthy is not seeking a passport which would specifically 
permit his travel to China. 


4. The nature of the present action and the relief sought 
are materially different from those of Worthy in the 
following respect: Mr. Worthy seeks the standard pass- 
port presently in use which contains language indicating 
that it is not valid for travel to China. The Department 
has declined to give him this standard passport because 
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of his past travels to China, its claims as to the legal 
consequences of such travel and its conclusion that he will 
use the passport in violation of the alleged restrictions 
contained therein. 


The plaintiff herein, however, makes a different claim 
and seeks different relief. He possesses a passport of 
standard form and duration; indeed, he has only recently 
used it for travel to France where he was at work upon 
his most recent novel. What the plaintiff seeks is greater 
relief than that involved in Worthy, namely a passport 
from which limitations upon its use for travel to China. 
are removed (complaint, p. 5) and an adjudication that 
even if this language is not so removed the plaintiff may, 
consistept with the law, the Department’s regulation and 
the language of his passport, use it for travel to China. 


It is quite obvious from the foregoing that Mr. Worthy 
may prevail in his case and plaintiff herein may fail; 
and that Mr. Worthy may fail in his case and plaintiff 
herein may succeed. 


The plaintiff is being injured each day that he is pre- 
vented from exercising his liberty of movement by 
traveling to China in pursuance of his career and 
his profession. There is no way in which he can be 
compensated for restrictions upon his freedom of move- 
ment which the courts may ultimately hold to have been 
unlawful. Nor will a cause of action for damages lie 
against the defendant by reason of his interference with 
the plaintiff’s professional career, an interference which 
has cultural, artistic and economic implications. In the 
event that the determination of plaintiff’s rights herein 
should be delayed to the point where he would be unable 
to travel to China for the purposes indicated, he would 
again suffer an injury which would be irreparable in nature 
Even if a law suit for damages would lie (and the con- 
trary is true), it could not compensate for the injury 
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resulting from this loss of the opportunity to visit another 
country such as China at the present stage of world history 
and to make another contribution to a literary career 
already renowned throughout the world. 


/s/ Lzonarp B, Boupry 
Leonard B. Boudin 


Sworn to before me this 30th day of January, 1959. 


Sorsiz Epwin 
Notary Public, State of New York 
No. 24-6153600 
Qualified in Kings County 
Commission Expires March 30, 1960 


(Filed February 10, 1959) 


Reply to Plaintiff's Opposition to Defendant’s Motion to Stay 
Proceedings and Defendant's Opposition to Plaintiff's Mo- 
tion for Preliminary Injunction 


The defendant moves this Honorable Court to grant the 
requested stay of the proceedings in this case and 
additionally in the exercise of its discretion to deny plain- 
tiff’s motion for preliminary injunction on the ground that 
the irreparable damage to the public interest, for which 
an injunction bond in any amount could never compensate, 
far outweighs any alleged injury which plaintiff may 
occasion by awaiting the Court’s decision on the merits. 
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In support of this Reply and Opposition, the Court is 
respectfully referred to the Memorandum of Points and 
Authorities attached to and made a part hereof. 


Respectfully submitted, 


F. Kmx Mapper 
F. Kirk Maddrix 
Attorney for Defendant 


Samven L, SrrorHer 
Samuel L. Strother 
Attorney for Defendant 


Antony F. CarFERKY 
Anthony F. Cafferky 
Attorney for Defendant 


Attorneys 
United States Department of Justice 


The Oral Opinion of the Court 


The Court: The Court has been assisted very much by 
the able representation and arguments made by counsel on 
both sides. 

The Court is of the opinion clearly that the Court 
possesses the power to enter the order. Opposition to that 
has not been seriously urged upon the Court: It is clearly 
stated in the Landis case, as has been stated by counsel 
for the government. In the Landis opinion it is clearly 
promulgated that the Court possesses the power, although 
the issues in the two cases may not be identical. 

The Worthy case, which is the nub of this discussion, 
is now on appeal to the Circuit Court of Appeals from the 
issuance of a summary judgment in which the issuing Court 
has laid down the rule that the conduct and exercise of 
foreign relations of the United States resides in the Execu- 
tive Branch of the Government. Within the reasonable 
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and proper exercise of foreign relations, the President of 
the United States may properly restrict the travel of cer- 
tain citizens to certain designated geographical areas of the 
world when necessitated by foreign policy consideration. 

That case, as the Court states, is on appeal. The Court 
is of the opinion, on the basis of what has been presented 
by way of briefs and citations of authorities and argu- 
ments, that it is clear that this case involves substantially 
the identical questions involved in the Worthy case, and 
in the circumstances, the Court feels justified in entering 
an order staying this matter until a determination shall 
have been made by the Circuit Court of Appeals in the 
Worthy matter, or a final determination shall have been 
made. 

The Court is not persuaded that prejudice will result 
to the plaintiff by virtue of delay in the event the Court 
takes this position, and it will avoid the necessity of trying 
two cases where one case is now on appeal involving sub- 
stantially the identical question involved here. 

The Court is mindful of the zeal with which counsel for 
the plaintiff has presented his arguments with respect to 
the prejudice which, it is asserted, will follow as against 
the plaintiff in the event the Court sustains this motion, 
but the Court is of the opinion that, on the contrary, this 
is a ruling made favorable to the movant which will be of 
assistance to the plaintiff. It will eliminate the necessity 
of action being taken by counsel for the plaintiff while 
the same question is being determined in the Circuit Court 
of Appeals. 

In the circumstances, the motion to stay will be granted. 

Mr.Boudin: If Your Honor pleases, may I ask whether 
Your Honor will not in the same order explicitly deny our 
motion for preliminary injunction, and in addition, in the 
same order, certify, in accordance with Section 1292 4(b), 
that Your Honor’s order involves a controlling question 
of law? 
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The Court: Is there objection to the Court denying this 
motion for preliminary injunction? 

Mr. Strother: Yes, Your Honor. We do oppose that 
now. 

The Court: You are opposing it, are you not? 

Mr. Strother: That is correct, Your Honor. 

The Court: You are opposing the granting of the order 
by the Court? 

Mr. Strother: Yes, Your Honor, we oppose Your Honor 
making a determination on the preliminary injunction at 
this time until the decision has been handed down in the 
Worthy case. 

Mr. Boudin: May I suggest it is impossible for the 
Court not to do something about a motion for preliminary 
injunction; and the very fact you are not granting it is a 
denial and all I want to do is to have that made explicit. 

Mr. Rein: Your Honor has already determined a denial of 
the motion. 

The Court: It doesn’t occur to the Court there would 
be prejudice on the Government if the Court denied this 
motion for preliminary injunction and the Court feels that 
it would be of assistance in an early determination of this 
matter. 

Mr. Strother: It would only complicate proceedings, 
Your Honor, in view of the fact that being an interlocutory 
order, nevertheless the denial of preliminary injunction is 
appealable and there we go through the same hassle up in 
the Court of Appeals to determine whether the denial was 
proper or not and then be sent back to this Court for fur- 
ther consideration. 

The Court: If the Government opposes this motion and 
in view of the fact the Court is ruling favorably upon 
the motion to stay, the Court will not grant the request of 
counsel for the plaintiff but will enter its order staying 
this matter until the determination has been made, a judicial 
determination has been made, in the Worthy case. 
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(Filed February 17, 1959) 
Order 


Upon consideration of defendant’s motion to stay pro- 
ceedings and it clearly appearing that substantially 
jdentical and controlling issues of law are involved in the 
above-entitled case and the case of William Worthy, Jr. v. 
John Foster Dulles, No. 14806, now pending before the 
United States Court of Appeals for the District of 
Columbia, it is by the Court this 17 day of February 1959 


Onverep that defendant’s motion to stay proceedings in 
the instant case until a final determination by the United 
States Court of Appeals for the District of Columbia in 
the case of William Worthy, Jr. v. John Foster Dulles, 
No. 14806, is granted. 

/s/ Cuantes F. McLavexiin 
Judge 


— 


(Filed February 19, 1959) 


Notice of Appeal 
Notice is hereby given this 19th day of February, 1959, 
that the plaintiff, Waldo Frank, hereby appeals to the 
United States Court of Appeals for the District of 
Columbia from the order of this Court entered on the 
17th day of February, 1959 in favor of the defendant 
against said plaintiff. 


(Filed Mar. 19, 1959) 
Order 


It appearing that on March 16, 1959 the United States 
Court of Appeals for the District of Columbia Circuit, in 
an action in that Court entitled Frank v. McLaughlin, ap- 
peal No. 14,972, did find error in an order of this Court 
dated February 13, 1959, it is, this 19th day of March, 1959 
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Onperep that the order of this Court dated February 13, 
1959 be, and the same hereby is, vacated. 


s/ Cuantzs F. MoLavesirr 
Judge 


(Filed Mar. 23, 1959) 
Order 

Upon consideration of plaintiff’s motions for prelimi- 
nary injunction and for summary jadgment, and of defend- 
ant’s oral cross-motion for summary judgment, and it ap- 

ing to the Court that there are no genuine issues of 

material fact and that defendant is entitled to judgment as 
2 matter of law, it is by the Court this 23rd day of March 
1959, 

Oxperep, That the defendant’s oral cross-motion for sum- 
mary judgment be and the same hereby is granted, and it is 

FourrHer Orperep, That the plaintiff’s motion for sum- 
mary jadgment be and the same hereby is denied, and it is 

Furrser Orprrep, That the plaintiff’s motion for pre- 
liminary injunction be and the same hereby is denied, and 
it is 

Furruer Onperep, That the complaint herein be and the 
same hereby is dismissed. 

s/ Cuantzs F. McLavcHuin 
Judge 


(Filed Mar. 25, 1959) 


Notice of Appeal 

Notice is hereby given this 25th day of March, 1959, that 
the plaintiff, Watpo Franx, hereby appeals to the United 
States Court of Appeals for the District of Columbia from 
the judgment of this Court entered on the 23rd day of 
March, 1959, in favor of defendant against said plaintiff. 

s/ Davw Rew 

David Rein, 

Attorney for Plaintiff 


